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Honorable William L. Nix


Attorney, City of Lanett


Morrow and Nix


1108 Third Avenue


Post Office Box 466


West Point, Georgia  31833





Public Works – Maintenance – Cemeteries – Municipalities – Competitive Bid Law – Chambers County





Based on the facts presented, the contracts for cutting grass in public cemeteries in the city should be bid pursuant to the Competitive Bid Law if the costs exceed $7500.  Contracts for the construction, repair, and maintenance of markers, headstones, and walls are “public works” subject to bid under the Public Works Law if the costs are in excess of $50,000.  





Dear Mr. Nix:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Lanett.








QUESTIONS





	Do contracts for the maintenance and upkeep of public cemeteries constitute “public works” contracts?





	Are headstones, markers, cemetery lot walls, and appurtenances considered “improvements maintained on public property,” and if so, would such contracts fall under the definition of “public works,” which is defined in section 39-2-1(5) of the Code of Alabama?








FACTS AND ANALYSIS





	The facts as stated in your request are as follows: The City of Lanett annually solicits bids for the maintenance and upkeep of its four public ceme�teries.  The contract awarded primarily provides for grass cutting and minor repair of markers and lot walls.  The contract price for these services is usually in the $50,000 range for one year.  City officials are unsure whether such con�tracts are considered “public works” contracts and subject to the requirements of section 39-2-2 of the Code of Alabama, or whether the contracts are to be let for bid under the competitive bid laws of the state.





	Section 39-2-2 of the Code of Alabama provides, in pertinent part, that “[b]efore entering into any contract for a public works involving an amount in excess of fifty thousand dollars ($50,000), the awarding authority must adver�tised for sealed bids.”  Ala. Code § 39-2-2 (Supp. 2006).  “Public works” is defined in section 39-2-1(5) of the Code of Alabama as follows:





The construction, repair, renovation, or main�tenance of public buildings, structures, sewers, water�works, roads, bridges, docks, underpasses, and viaducts as well as any other improvement to be constructed, repaired, renovated, or maintained on public property and to be paid, in whole or in part, with public funds or with financing to be retired with public funds in the form of lease payments or otherwise.





Ala. Code § 39-2-1(5) (Supp. 2006).





	The Competitive Bid Law for local agencies, including municipalities, is found in section 41-16-50 of the Code of Alabama.  It states as follows:





(a) With the exception of contracts for public works whose competitive bidding requirements are governed exclusively by Title 39, all expenditure of funds of whatever nature for labor, services, work, or for the purchase of materials, equipment, supplies, or other personal property involving seven thousand five hundred dollars ($7,500) or more, and the lease of materials, equipment, supplies, or other personal prop�erty where the lessee is, or becomes legally and con�tractually, bound under the terms of the lease, to pay a total amount of seven thousand five hundred dollars ($7,500) or more, made by or on behalf of . . . the gov�erning bodies of the municipalities of the state, . . . shall be made under contractual agreement entered into by free and open competitive bidding, on sealed bids, to the lowest responsible bidder. 





Ala. Code § 41-16-50 (2000).





	The cutting of grass in public cemeteries by a municipality is not the con�struction, renovation, repair, or maintenance of a building or structure.  It is also not the construction, renovation, or maintenance of an improvement on public property.  It is therefore not a public works project as defined in section 39-2-1(5) of the Code.  The work is, however, the expenditure of public funds for labor, services, or work, and if it involves $7500 or more, the letting of the contract for the upkeep of the cemeteries is subject to the Competitive Bid Law found in section 41-16-50 of the Code.  See opinion to Honorable Richard L. Smith, City Clerk, City of Mobile, dated August 18, 1986, A.G. No. 86-00325, in which this Office concluded that the City of Mobile must comply with the Competitive Bid Law in awarding a contract for the maintenance and care of a cemetery if the contract amount exceeds that stated in the bid law.





	A contract for the repair, maintenance, and any construction of walls, headstones, and markers in the cemeteries would be governed by the Public Works Law if the cost exceeds $50,000.  The maintenance, repair, or con�struction of walls, headstones, and markers are improvements on public property as found in the definition of “public works” in section 39-2-1(5) of the Code of Alabama, quoted above.  A “structure” is defined in Black’s Law Dictionary as “any construction, production, or piece of work artificially built up or composed of parts purposely joined together.”  Black’s Law Dictionary 1464 (8th ed. 2004).  Thus, the maintenance, repair, or construction of walls, headstones, and markers are structures as found in the definition of “public works,” which is defined in section 39-2-1(5) of the Code of Alabama.








CONCLUSION





	Based on the facts presented, the contracts for cutting grass in public cemeteries in the city should be bid pursuant to the Competitive Bid Law if the costs exceed $7500.  Contracts for the construction, repair, and maintenance of markers, headstones, and walls are “public works” subject to bid under the Pub�lic Works Law if the costs are in excess of $50,000.  





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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