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Honorable Wayne Gruenloh


Chairman, Baldwin County Commission


312 Courthouse Square, Suite 12


Bay Minette, Alabama  36507





Omnibus Pay Raise Bill – Supernumerary Status – Sheriffs – Longevity Payments – Expense Allowance





Prior to leaving office, the sheriff must correct the administrative error regarding longevity payments by making the six percent supernumerary contribution to the county general fund based on the total amount of longevity payments received.





Because there is no legal authority for the sheriff to have made the six percent supernumerary contribution on the expense allowance provided by Act 2003-163, the sheriff may not now make such contributions.  





Once the sheriff, prior to leaving office, corrects the administrative error regarding longevity payments by making the six percent supernumerary contribution to the county general fund based on the total amount of longevity payments received, these longevity payments, which were received in the form of an expense allowance, shall be included as a part of the sheriff’s salary for purposes of calculating supernumerary benefits.


Based on the facts presented, the sheriff is entitled to receive 65 percent of his total compensation received from the county, except the expense allowance provided for in Act 2003-163.





The newly elected sheriff is entitled to any cost-of-living increases, merit increases, or other increases that the predecessor sheriff was entitled to receive that were not based on length of service or experience of the predecessor.  The newly elected sheriff is also entitled to the expense allowance provided in Act 2003-163, which is converted to salary for the newly elected sheriff.





The supernumerary sheriff will be entitled to a cost-of-living increase in his supernumerary compensation when the expense allowance authorized by Act 2003-163 is converted to salary.  The amount of the increase must be equal to the percentage increase the expense allowance represents to the sheriff’s compensation.





Dear Mr. Gruenloh:





	This opinion of the Attorney General is issued in response to your request on behalf of the Baldwin County Commission.








QUESTION ONE





	Because a six percent supernumerary contribution was not withheld or otherwise paid by Sheriff Johnson on the longevity payments made to Sheriff Johnson as a result of an increase authorized by the Omnibus Pay Raise Bill, can the error be corrected by Sheriff Johnson remitting to the county, before going out of office, the six percent supernumerary contribution on the total amount of longevity received by him?








FACTS AND ANALYSIS





	In your letter of request, you acknowledge that Sheriff James B. Johnson has had an extensive law enforcement career.  Based on prior service as a deputy sheriff and a law enforcement officer, Sheriff Johnson has contributed ten years and six months of service time to the Retirement Systems of Alabama (“RSA”).  Sheriff Johnson has also served continuously as Sheriff of Baldwin County for a period of twenty years and will leave office in January of 2007.  During his twenty years of service as sheriff, Sheriff Johnson has continuously participated in the sheriff’s supernumerary program provided by section 36-22-60, et seq., of the Code of Alabama.





	You further stated that Sheriff Johnson has made the six percent supernumerary contributions provided by law on certain components of his compensation.  Since 2001, when the sheriff began receiving uniform longevity increases as a result of the Omnibus Pay Raise Bill, the six percent supernumerary contribution was not withheld or otherwise paid by Sheriff Johnson on any of the annual longevity payments the sheriff received because of an apparent payroll error.  This Office notes that your request assumes the propriety of the longevity payments received by Sheriff Johnson.  Our Office, however, does not make factual determinations and, thus, this matter is not addressed.  Your first question seeks guidance regarding whether Sheriff Johnson may resolve the stated clerical or administrative error by remitting to the county treasury, before going out of office, the six percent supernumerary contribution on the total amount of longevity pay received by him.





	Section 36-22-60, et seq., of the Code of Alabama sets forth the guidelines for the supernumerary program with regard to sheriffs.  Section 36-22-61 of the Code of Alabama sets forth the manner in which contributions to the supernumerary program should be made.  This section states, in pertinent part, as follows:





	The governing body of each county shall begin deducting, upon July 19, 1979, and each month thereafter, from the salaries of such sheriffs an amount equal to six percent of the monthly salary paid such sheriff.  Such sum shall be deducted monthly and paid into the general fund of the county.  If any sheriff, subject to the provisions of this article, shall end his tenure of office prior to having reached age of 55 years, but having had 16 years of service as a law enforcement officer, 12 of which have been as sheriff, his supernumerary allowance as set out in Section 36-22-62, shall be vested and held in the general fund of the county until he attains the age of 55, at which time, or any time thereafter, he may elect to become a supernumerary sheriff as set out in Section 36-22-60.  If any sheriff, subject to the provisions of this article, shall end his tenure of office prior to having had 16 years of service as a law enforcement officer, 12 of which was served as sheriff, as provided herein, an amount equal to the total paid by him into the general fund of the county under the provisions of this section, shall be repaid to him. . . .





Ala. Code § 36-22-61 (2001) (emphasis added).





	You stated that, since 2001, Sheriff Johnson has been receiving longevity payments under the Omnibus Pay Raise Bill (“Omnibus Bill”).  Section 11-2A-4 of the Omnibus Bill authorizes the elected officials cov�ered under the Omnibus Bill to receive the same increases in compen�sation granted to county employees at the time of the approval of the county budget, and these increases include longevity increases.  Ala. Code § 11-2A-4 (Supp. 2006).  Section 11-2A-2(5) of the Omnibus Bill provides as follows:





	(5) If implementation of the salaries in this chapter increases the salary of an incumbent office holder, the increase shall be paid as an expense allowance until the beginning of the next term of office whereupon the amount of the expense allowance shall be included in the base salary for the office holder and the expense allowance shall be voided.  Deductions from the increase shall be made for supernumerary pro�grams as provided by law as if the increase were salary.  Notwithstanding the foregoing, a county shall pay the salary increase during a term of office at the beginning of the next fiscal year if payment of the increase is sanctioned by an amendment to the Constitution of Alabama of 1901.





Ala. Code § 11-2A-2(5) (Supp. 2006) (emphasis added).





	Based on this provision, Sheriff Johnson should have contributed six percent of the longevity payments he received to the county treasury for purposes of supernumerary contribution.  See also opinion to the Hon�orable J. Robert Faulk, Attorney, Autauga County Commission, dated Feb�ruary 22, 2005, A.G. 2005-069 (a longevity increase that raises a person’s salary and contributions to the supernumerary fund should be made based on those increases).





	This Office has previously determined that errors in computation should be corrected.  See, generally, opinions to Honorable Lawrence M. Wettermark, Attorney for Mobile County Commission, dated April 24, 2002, A.G. No., 2002-216 and to Honorable Lee J. Wood, Mayor, City of Wetumpka, dated April 24, 1990, A.G. No. 90-00240.  It is the opinion of this Office that, because the county should have deducted the six percent supernumerary contribution from longevity payments, the sheriff must correct that error by remitting to the county, before he leaves, office the six percent contribution that should have been deducted.








CONCLUSION





	Prior to leaving office, the sheriff must correct the administrative error regarding longevity payments by making the six percent super�numerary contribution to the county general fund based on the total amount of longevity payments received.  








QUESTION TWO





	Is there legal authority for Sheriff Johnson to make the six percent supernumerary contri�bution on the total amount to be received by him during his present term of office based on the annual expense allowance provided by Act 2003-163?








FACTS AND ANALYSIS





	Act 2003-163 is a local law applicable only in Baldwin County.  It was enacted during Sheriff Johnson’s current term and after the Omni�bus Pay Raise Bill was enacted.  The act specifically authorized an addi�tional expense allowance for the Sheriff of Baldwin County.  This expense allowance, upon expiration of the term of office or a vacancy in the office, becomes a part of the sheriff’s salary.  The six percent supernumerary contribution was not withheld or otherwise paid on this expense allowance.





	Act 2003-163 states, in pertinent part, as follows:





	Section 1.  Commencing on the effective date of this act, the Sheriff of Baldwin County shall receive an additional expense allowance in the amount of fifteen thousand dollars ($15,000) per annum, which shall be in addition to all other expense allowances, compensation, or salary provided by law.  This expense allowance shall be payable in equal monthly installments from the general fund of the county.





	Section 2.  Effective upon any vacancy or upon the expiration of the term of the incumbent sheriff, the annual salary for the sheriff shall be increased by fifteen thousand dollars ($15,000) per annum, payable in equal monthly installments from the general fund of the county and at that time, Section 1 shall become null and void.





2003 Ala. Acts No. 2003-163, 468, 469.





	This question is similar to the questions this Office previously answered in the Faulk opinion.  In that opinion, this Office discussed how various increases received by the sitting sheriff would impact the salary of the supernumerary sheriff.  Specifically, Question 5 of that opinion is relevant to the question you pose.  To the extent applicable, that opinion is incorporated herein.





	In Question 5, this Office discussed whether a sitting sheriff could contribute to the supernumerary fund based on moneys received as a result of an expense allowance.  In concluding that the contributions to the supernumerary fund based on an expense allowance were inappropriate, this Office stated the following:





	An expense allowance is a reimbursement of an official’s expenses in the performance of his or her duties.  As such, it is a general rule that the expenses of public officers incurred in the performance of their official duties are dis�tinct from and not included in the compensation allowed that officer.  Opinion to Honorable Randall Shedd, Chairman, Cullman County Commission, dated March 5, 1980, A.G. No. 80-00235.  Accordingly, this Office has held that the compensation of a supernumerary, upon which a supernumerary salary is based, does not include any portion of the expense allowances of the officials in question, but does include the salary, fees, and commissions thereof.  Id.; Opinion to Honorable Harold Radford, Tax Assessor’s Office, Lawrence County, dated April 8, 1987, A.G. No. 87-00148.





	Since 2000 and the creation of the Omni�bus Pay Raise Bill, however, many officials have been receiving expense allowances that are being phased in and becoming a part of the base pay at the beginning of the official’s next term of office.  Ala. Code § 11-2A-2(5) (Supp. 2004).  The authors of the Omnibus legislation clearly intended the expense allowance to be treated as salary and made a part of the official’s salary at the beginning of the next term.  See Ala. Code § 11-2A-2(5) (Supp. 2004); Opinion to Honorable Lawrence M. Wettermark, Attorney for the Mobile County Commission, dated April 12, 2002, A.G. No. 2002-210.  Section 11-2A-2(5) of the Omnibus Pay Raise Bill states that “[d]eductions from the increase [paid as an expense allowance] shall be made for super�numerary programs, as provided by law as if the increase were salary.”  Ala. Code § 11-2A-2(5) (Supp. 2004).   Thus, any official who received an expense allowance as a result of the Omnibus Pay Raise Bill is entitled to contribute a percent�age of the expense allowance and a percentage of the salary to the supernumerary fund.  





	In the instant case, however, the sheriff made contributions from both his salary and his expense allowance before the adoption of the Omnibus Pay Raise Bill, which specifically allows contributions to be made from an expense allowance.  There does not appear to be any authorization for the sheriff to make contri�butions to the supernumerary fund from the expense allowance that was in effect before the adoption of the Omnibus Pay Raise Bill.  Thus, Sheriff Johnson’s contributions were improper to the extent that such contributions were based on the expense allowance.








CONCLUSION





	A person entitled to make contributions to a supernumerary fund shall make those contri�butions based only on his or her salary, fees, and commissions.  An expense allowance is not con�sidered to be salary, fees, or compensation.  Thus, where there is no legislation specifically entitling a person to make contributions to a supernumerary fund based on an expense allow�ance, a person is not entitled to contribute to the supernumerary fund based on the expense allow�ance.





Faulk at 7-8.





	In the present matter, although Act 2003-163 specifically states that the expense allowance will be converted to salary received by a Baldwin County Sheriff at the beginning of the next term, the act does not include provisions to allow contributions to the supernumerary fund on the basis of this expense allowance.  Furthermore, the expense allowance was not provided to the sheriff as an increase under the provisions of the Omnibus Pay Raise Bill; thus, the provisions of the Omnibus Pay Raise Bill are not applicable and do not authorize contributions to the supernumerary fund.  





	Section 11-2A-2(5) of the Omnibus Bill states, in pertinent part, as follows:





	If implementation of the salaries in this chapter increases the salary of an incumbent office holder, the increase shall be paid as an expense allowance until the beginning of the next term of office whereupon the amount of the expense allowance shall be included in the base salary for the office holder and the expense allowance shall be voided.  Deductions from the increase shall be made for supernumerary pro�grams as provided by law as if the increase were salary.





Ala. Code § 11-2A-2(5) (Supp. 2006) (emphasis added).  The expense allowance provided by Act 2003-163 is not an increase in salary because of the implementation of the Omnibus Bill.  Thus, without specific lan�guage in the local act authorizing deductions for supernumerary contri�butions, no deductions for the supernumerary fund should be made from the expense allowance.








CONCLUSION





	Because there is no legal authority for the sheriff to have made the six percent supernumerary contribution on the expense allowance pro�vided by Act 2003-163, the sheriff may not now make such contributions.  








QUESTION THREE





	If Sheriff Johnson is able to correct the apparent error regarding the six percent of his longevity increase not being contributed to the supernumerary fund, as discussed under Question 1, and contribute to the supernumerary fund based on the expense allowance, as discussed under Question 2, can the amount of these expense allowances be included as salary in the computation of supernumerary benefits under section 36-22-62 of the Code of Alabama?








FACTS AND ANALYSIS





	As stated under Question One, the sheriff must, prior to leaving office, correct the administrative error regarding longevity payments by making the six percent supernumerary contribution to the county general fund based on the total amount of longevity payments received.  Thus, these longevity payments are included as a part of the sheriff’s salary.  





	With respect to the expense allowance under Act 2003-163, as dis�cussed under Question 2, the sheriff is not authorized to make super�numerary contributions based on that expense allowance.  Thus, these funds are not included as a part of the sheriff’s salary. 





	Section 36-22-61 of the Code of Alabama authorizes payroll deduc�tions from the monthly salary of the sheriff for participation in the super�numerary fund.  Ala. Code § 36-22-61 (2001).  Section 36-22-62 of the Code specifies the amount of the supernumerary benefits payable to the sheriff, which is based on the sheriff’s “monthly salary paid such person at the time of the completion of his service in office.”   Ala. Code § 36-22-62 (2001).





	Because section 92 of the Constitution of Alabama (now codified as section 68.01 of article IV of the Recompiled Constitution of Alabama) prohibits elected officials from receiving increases in their salary during that person’s term of office, the Omnibus Pay Raise Bill provided that any increases in compensation granted to an official during the official’s cur�rent term of office shall be given to that official as an expense allowances that would become a part of that official’s salary at the beginning of the next term.  Ala. Code § 11-2A-2(5) (Supp. 2006).  The Omnibus Pay Raise Bill also specifically stated that contributions should be made for supernumerary programs based on amounts received from such expense allowances.  Id.  Accordingly, as a general rule, all amounts received by an elected official in the form of an expense allowance because of the Omnibus Bill should be calculated as a part of that official’s salary for determinations regarding the supernumerary program.








CONCLUSION





	Once the sheriff, prior to leaving office, corrects the administrative error regarding longevity payments by making the six percent super�numerary contribution to the county general fund based on the total amount of longevity payments received, these longevity payments, which were received in the form of an expense allowance, shall be included as a part of the sheriff’s salary for purposes of calculating supernumerary benefits.  








QUESTION FOUR





	Based on the facts as presented and your answers to Questions 1, 2, and 3 above, is it cor�rect, according to section 36-22-62 of the Code, A.G. Opinion 99-00248, and any other applicable law and/or opinion, that immediately after expi�ration of his present term of office Sheriff Johnson will qualify for annual supernumerary benefits of 58 percent of his compensation com�ponents, except the expense allowance provided by Act 2003-163?








FACTS AND ANALYSIS





	This question references section 36-22-62 of the Code, which, in per�tinent part, states as follows:





	(a) Those persons eligible under either subdivisions (1) or (2) of Section 36-22-60, who have 16 years of creditable service as a law enforcement officer, 12 of which were served as sheriff, shall be entitled to receive an amount equal to 50 percent of the monthly salary paid such person at the time of the completion of his service in office, and shall be entitled to receive an additional amount equal to two percent of such person's said monthly salary for each additional year of service up to a maximum of 65 percent of such monthly salary, but in no event shall any person receive payments pursuant to both the supernumerary and disability super�numerary provisions simultaneously. All such payments shall be paid from the general fund of the county in which said eligible person is serv�ing upon his election to become a supernumerary sheriff or to become a supernumerary sheriff due to a disability.





Ala. Code § 36-22-62 (2001) (emphasis added).





	The statute permits a qualifying sheriff to increase his or her monthly benefit to the maximum of 65 percent by working an additional seven and one half years beyond the minimum service requirement of “16 years of creditable service as a law enforcement officer, 12 of which were served as sheriff.” Id.  Previously, this Office has determined that the additional years of service may be as sheriff or as a law enforcement offi�cer.  Opinions to the Honorable Billy G. Morris, Sheriff, Clay County, dated September 2, 1980, A.G. No. 80-00531, and to Honorable James B. Johnson, Baldwin County Sheriff, dated July 15, 1999, A.G. No. 99-00248.  This Office has also concluded that section 36-22-62 entitles qualified sheriffs to receive benefits for all previous time served as a law enforcement officer and/or as a sheriff up to the maximum allowable benefit under section 36-22-62.  Opinions to Honorable Edward Enslen, Probate Judge, Elmore County, dated May 8, 1980, A.G. No. 80-00361; to Honorable Freeman Jockisch, Commissioner, Mobile County Commission, dated March 13, 1995, A.G. No. 95-00151; to Honorable Billy Morris, Sheriff, Clay County, dated September 2, 1980, A.G. No. 80-00531; and to Honorable Sidney Thrash, Sheriff, Elmore County, dated November 17, 1983, A.G. No. 84-00075.  





	Mathematically, the statute permits a person to receive credit for a maximum of 23.5 years of service.  Sheriff Johnson has approximately 30 years of service and is, therefore, entitled to receive 65 percent of his monthly salary as a result of his total years of service as a law enforce�ment officer.  Based on the answers to the first three questions, the monthly salary of the sheriff would include all the compensation com�ponents received by the sheriff from the county except the expense allow�ance received under Act 2003-163.  








CONCLUSION





	Based on the facts presented, the sheriff is entitled to receive 65 per�cent of his total compensation received from the county, except the expense allowance provided for in Act 2003-163.








QUESTION FIVE





	If Question 4 is answered in the affirma�tive, is there legal authority that would allow Sheriff Johnson to pay, and the county commis�sion to accept payment, for three and one-half years of prior service as a law enforcement officer so that Sheriff Johnson would qualify for the maximum supernumerary benefit of 65 per�cent of his salary, and in particular, does section 36-22-63(c) give the sheriff and county commis�sion such legal authority?








FACTS, ANALYSIS, AND CONCLUSION





	Based on the response given to Question Four, this question is moot.








QUESTION SIX





	If Question 5 is answered in the affirma�tive, would Sheriff Johnson pay 6 percent of three and one-half years of annual salary earned in prior years before September 30, 1995, since said date is provided in section 36-22-63(a), or would Sheriff Johnson pay 6 percent of three and one-half years of his annual salary being earned at the present time?








FACTS, ANALYSIS, & CONCLUSION





	Because of the response given to Question Five, this question is moot.








QUESTION SEVEN





	Based on the facts as presented and the answers to the previous questions:





(A)	Which compensation components of the Omnibus Pay Raise Bill presently being paid to Sheriff Johnson will convert to sal�ary for the succeeding Sheriff of Baldwin County?





(B)	Will supernumerary Sheriff Johnson be entitled to an increase in supernumerary compensation due to the conversion to sal�ary of the expense allowance provided in local Act 2003-163 upon the expiration of the term of incumbent Sheriff Johnson?





(C)	How will the increase in supernumerary compensation due to the conversion to sal�ary of the expense allowance provided in Act 2003-163 upon the expiration of the term of incumbent Sheriff Johnson be computed?








FACTS AND ANALYSIS 





	With regard to Question 7(A), the question is whether the newly elected sheriff’s base salary should include any of the Omnibus Bill’s increases that Sheriff Johnson received.  In your letter, you informed this Office that Sheriff Johnson’s current compensation is composed of:  (1) salary as provided by Act 98-575; (2) uniform increases from the Omnibus Pay Raise Bill consisting of cost-of-living increases (“COLAs”), merit increases, and longevity increases; and (3) an expense allowance as provided by Act 2003-163.





	Section 11-2A-4(a) of the Omnibus Bill provides for increases to the base compensation for certain local officials based on a uniform increase in compensation (including cost-of-living, longevity, merit and bonuses) granted to county employees by the county commission at the time of the approval of the county budget.  Ala. Code § 11-2A-4(a) (Supp. 2006).  This section also provides that “[t]he base compensation for the purposes of implementation of this subsection shall be that com�pensation established on October 1, 2000, and shall remain those respec�tive amounts until increased as provided under the provisions of this chapter.”  Id.  





	This issue was previously addressed in an opinion to Honorable C. Mark Erwin, Mobile County Attorney, dated September 26, 2005, A.G. No. 2005-199.  In that opinion, this Office determined that the base salary of an official that is newly elected to a position that is subject to the Omnibus Pay Raise Bill should include the merit raises that were awarded to his or her predecessor when such increases are not based on length of service or experience of the predecessor.  Id.  This same reasoning would be applicable here.  





	The newly elected sheriff is entitled to any cost-of-living increases, merit increases, or other increases that the predecessor sheriff was enti�tled to receive that were not based on length of service or experience of the predecessor.  Thus, if the longevity payments given to the predecessor sheriff were based on the predecessor’s length of service, those amounts would not be included in the base compensation of the newly elected sheriff.  The expense allowance provided by the local act to the predeces�sor sheriff would be included in the salary of the newly elected sheriff pursuant to the plain language of the local act.  





	Section 11-2A-4(b) of the Omnibus Bill contemplates situations in which a local law increases the compensation of a local official after the implementation of the Omnibus Bill.  In such instances, this section pro�hibits the local official from receiving further cost-of-living adjustments pursuant to the Omnibus Bill “until such time as the total compensation [the official] would have received under subsection [11-2A-4](a) is equal to or exceeds the increase provided by the local law.” Ala. Code § 11-2A-4(b) (Supp. 2006).  In the present matter, Act 2003-163, which is cur�rently being administered in the form of an expense allowance, will increase the compensation of the newly elected sheriff when this expense allowance is converted to salary.  Based on the plain language in section 11-2A-4(b), the newly elected sheriff is not entitled to any further increases under the Omnibus Bill until the total compensation he would have received under section 11-2A-4(a) equals or exceeds the increase provided by the local act.  





	Because Questions 7(B) and (C) are closely related, they will be addressed together.  The issues posed by these questions have previously been addressed by this Office in the Faulk opinion, which determined that, pursuant to section 36-22-62(b) of the Code, a supernumerary was entitled to receive an increase, in the form of a cost-of-living increase, once an expense allowance that occurred as the result of local legislation (not as a result of the Omnibus Bill) is converted into the salary received by the sitting sheriff.





	The Faulk opinion further explained the manner in which the cost-of-living increase should be computed.  Specifically, that opinion stated that “the supernumerary sheriff should not receive an increase in his or her pay equal to the amount of the expense allowance.  Instead, the super�numerary sheriff should be paid an amount equal to the percentage increase the expense allowance represents to the sheriff’s compensation.” Faulk at 9.








CONCLUSION





	The newly elected sheriff is entitled to any cost-of-living increases, merit increases, or other increases that the predecessor sheriff was enti�tled to receive that were not based on length of service or experience of the predecessor.  The newly elected sheriff is also entitled to the expense allowance provided in Act 2003-163, which is converted to salary for the newly elected sheriff.





	The supernumerary sheriff will be entitled to a cost-of-living increase in his supernumerary compensation when the expense allowance authorized by Act 2003-163 is converted to salary.  The amount of the increase must be equal to the percentage increase the expense allowance represents to the sheriff’s compensation.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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January 5, 2007





Honorable Wayne Gruenloh
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