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The Health Care Authority of North Alabama may offer its employees incentive-based compensation that permits employees to receive additional compensation if they meet certain written goals or standards of performance, provided the incentive-based compensation is prospective in its application, is treated as a regular part of an employee’s compensation, is made pursuant to a written policy adopted by the Health Care Authority of North Alabama (“Authority”), and is legal consideration offered to an employee in exchange for that employee attaining written goals or standards of performance.





Dear Mr. Campbell:





	This opinion of the Attorney General is issued in response to your request on behalf of the Health Care Authority of North Alabama.








QUESTION





	Does section 22-21-318(28) of the Code of Alabama prohibit a health care authority, organized under sections 22-21-310 through 22-21-344 of the Code of Alabama, from paying its professional employees and other employees incentive compensa�tion that is based on expressed written goals or stan�dards?








FACTS AND ANALYSIS





	The Health Care Authority of North Alabama (“Authority”), d/b/a HealthGroup of Alabama, is a health care authority established as a public corporation pursuant to sections 22-21-310 through 22-21-344 of the Code of Alabama.  Ala. Code § 22-21-310 to § 22-21-344 (1997, Supp. 2006).  The Authority desires to have the option of offering its employees, both profes�sional and nonprofessional, incentive-based compensation arrangements that will permit employees to receive additional compensation if they meet certain written goals or standards of performance.





	According to section 22-21-312(1) of the Code of Alabama, publicly owned hospitals and health care facilities furnish a substantial part of the indigent and reduced rate care and other health care services generally fur�nished to the residents of the state by hospitals and other health care facili�ties.  Ala. Code § 22-21-312(1) (Supp. 2006).  The following assertion is also found in section 22-21-312 of the Code of Alabama:





It is therefore the intent of the Legislature by the passage of this article to promote the public health of the people of the state (1) by authorizing the several counties, municipalities, and educational institutions in the state effectively to form public corporations whose corporate purpose shall be to acquire, own and operate health care facilities, and (2) by permitting, with the consent of the counties or municipalities (or both) authorizing their formation, existing public hospital corporations to reincorporate hereunder. To that end, this article invests each public corporation so organized or reincorporated hereunder with all powers that may be necessary to enable it to accomplish its corporate purposes and shall be liberally construed in conformity with said intent.





Ala. Code § 22-21-312 (Supp. 2006) (emphasis added).





	A health care authority has the following powers under section 22-21-318(a)(28) of the Code of Alabama:





(28) To make any expenditure of any moneys under its control that would, if the authority were generally subject to state corporate income taxation, be considered an ordinary and necessary expense of the authority within the meaning of Section 40-18-35 and applicable regulations thereunder, and without limiting the generality of the foregoing, to expend its moneys for the recruitment of employees and physicians, dentists and other health care pro�fessionals and for the promotion of employee morale and well-being; provided however, that nothing herein contained shall be construed to permit the authority (i) to increase the compen�sation of any of its officers or employees on a retroactive basis, (ii) to pay any extra compensation to any of its officers or employees for services theretofore rendered, (iii) to furnish free or below-cost office space to any nonhospital-based phy�sician, dentist or other health care professional for use in his private practice, or (iv) to guarantee the income of any nonhospital-based physician, dentist or other health care professional in his private practice; . . . 





Ala. Code § 22-21-318(a)(28) (1997) (emphasis added).





	Section 22-21-318(b) of the Code of Alabama expands on the above provision by stating as follows:





(b) The Legislature hereby declares: 





(1) That any expenditure permitted by the pro�visions of subdivision (28) of the preceding sub�section (a) of this section to be made by or on behalf of an authority shall be deemed an expenditure of operating and maintaining public hospitals and pub�lic health facilities for a public purpose; and 





(2) That no expenditure permitted by the pro�visions of said subdivision (28) to be made by or on behalf of an authority shall be considered to be a lending of credit or a granting of public money or thing of value to or in aid of any individual, asso�ciation or corporation within the meaning of any constitutional or statutory provision. 





Nothing herein contained shall be construed as prohibiting or rendering unlawful any otherwise law�ful expenditure made by or on behalf of an authority, solely because such expenditure is not expressly permitted by the terms of said subdivision (28).





Ala. Code § 22-21-318(b) (1997).





	Section 68 of the Constitution of Alabama has similar prohibitive pro�visions to section 22-21-318 of the Code concern�ing increased or extra com�pensation for employees.  Section 68 of the Con�stitution, among other things, prohibits a county or municipality from giving public employees, officers, agents, or contractors additional payment for ser�vices already rendered.  Ala Const. art. IV, § 68.  Furthermore, section 94 of the Constitution of Alabama prohibits a municipality or county from granting money or other thing of value in aid of a private person, association or cor�poration.  Ala. Const. art. IV, § 94 (amend. 558).  





	Although the Supreme Court of Alabama in Ala. Hosp. Ass’n v. Dillard, 388 So. 2d 903, 905 (Ala. 1980) determined that sections 68 and 94 of the Constitution of Alabama are not applicable to public corporations such as the Health Care Authority of North Alabama, an analogy can be made between the prohibitions of sections 68 and 94 of the Constitution and those of section 22-21-318 of the Code.  The Supreme Court of Alabama has ruled that a bonus plan, where decisions were made by school employees not to use their sick days, constituted adequate consideration to support a contract for additional compensation to be paid by the school board as a bonus for perfect attendance during the school year, and there was no violation of the provision of section 68 of the Constitution against additional payment for services already ren�dered.  Kohen v. Bd. of Sch. Commissioners of Mobile Co., 510 So. 2d 216, 218 (Ala. 1987).





	This Office concluded in an opinion to Honorable Kenneth Young, Manager, Wall Street Water Authority, dated September 24, 1997, A.G. No. 97-00292, that the Wall Street Water Authority, as a public corporation, could provide an incentive bonus to its employees.  That opinion stated that, “[t]his Office also suggests that the plan should be implemented pursuant to a writ�ten specific personnel policy adopted by the Authority’s board of direc�tors and the value of the bonus should be included in the employees’ annual compensation.”  Young at 2.  An incentive pay plan is defined as “a compensation plan in which increased productivity is rewarded with higher pay.”  Black’s Law Dictionary 776 (8th ed. 2004).  





	It has been determined by this Office that a municipality may offer a retirement incentive program if the retirement incentive is treated as a regular part of an employee’s compensation, is made pursuant to a written personnel policy adopted by the municipality, and is legal consideration offered to an employee in exchange for the surrender of his or her right to continued employment.  Opinion to Honorable L. D. Owen, III, Attorney, City of Bay Minette, dated March 29, 2002, A.G. No. 2002-191.








CONCLUSION





	The Health Care Authority of North Alabama may offer its employees incentive-based compensation that permits employees to receive additional compensation if they meet certain written goals or standards of performance, provided the incentive-based compensation is prospective in its application, is treated as a regular part of an employee’s compensation, is made pursuant to a written policy adopted by the Authority, and is legal consideration offered to an employee in exchange for that employee attaining written goals or stan�dards of performance.





	I hope this opinion answers your question.  If this Office can be of fur�ther assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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