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Honorable Kay Ivey


State Treasurer


State Capitol, Room S-106


Montgomery, AL 36130-2510





Alabama Trust Fund – Capital Gains – Trust Income





Discussion of issues concerning the income and distribution of funds from the Alabama Trust Fund (“ATF”).





Dear Ms. Ivey:





	This opinion of the Attorney General is issued in response to your request. 








QUESTION ONE





	In calculating the maximum amount of $15 mil�lion transferable to the Forever Wild Land Trust (“FWLT”), are realized and unrealized gains distributed to FWLT included? 








FACTS AND ANALYSIS





	In your letter of request, you stated that the need for an opinion was manifest because the Forever Wild Land Trust would soon reach the $15 million maximum distribution of trust income specified in Section 219.07 of the Con�stitution of Alabama.  This occurrence will trigger additional distributions of trust income provided for in other amendments to the Alabama Constitution.  





You also informed this Office that, for purposes of this opinion, Sections 219.02, 219.04, 219.05, and 219.07 of the Constitution of Alabama and Alabama statutes 11-66-1 through 11-66-7 and 11-29-1 through 11-29-7 are applicable to the Alabama Trust Fund.  The Alabama Trust Fund was created in 1985 by Sec�tion 219.02 of article XI of the Constitu�tion of Alabama “for the continuing benefit of the state of Alabama and the citizens thereof . . .” Ala. Const. art. XI, § 219.02 (amend. 450).  Section 219.07 of article XI of the Constitution of Alabama created the FWLT.  Both the ATF and the FWLT define “trust income” in the same manner.  These sections define “trust income” as the net income received by the state, subsequent to the transfer of the initial trust capital by the state treasurer to the board, from the investment and reinvestment of all assets of the trust fund, determined in accordance with the provisions of this amend�ment.  Ala. Const. art. XI, § 219.02 (amend. 450).  This defi�nition is applied consistently throughout the relative amendments.





	The FWLT redirected the percentage of trust income that would have been reinvested in the ATF under section 4(c) of Section 219.02 of the Constitution of Alabama to the FWLT.  See Ala. Const. art. XI, § 219.07, Sect. 7(a) (amend. 543).  The FWLT further provided that, in no event, shall trust income paid into the FWLT exceed $15 million in any one fiscal year.  Ala. Const. art. XI, § 219.07, Sect. 7(a)(7) (amend. 543).  Your initial question contemplates whether realized and unrealized gains are included in the definition of trust income to determine the maximum amount of the $15 million transferable to the FWLT.





	In interpreting a statute, the primary rule of statutory construction is that the intent of the Legislature should be given effect. Where possi�ble, the intent should be ascertained from the plain language of the stat�ute. Ex parte McLeod, 718 So. 2d 682 (Ala. 1997).  





	Section 219.04 of the Constitution of Alabama created the County and Municipal Government Capital Improvement Trust Fund and the Ala�bama Capi�tal Improvement Trust Fund.  This trust fund is scheduled to receive disburse�ments when the trust income in the ATF exceeds $60 mil�lion.  Ala. Const. art. XI, § 219.04, Sect. III(a) (amend. 666).  Although Section 219.04 defines “trust income” in accordance with Sections 219.02 and 219.03 of the Constitution of Alabama, in addressing the issue of distributing realized and unrealized capital gains, sections 3(b) and 3(c) of Section 219.04, deem these capital gains to be part of trust income when distributed to FWLT.  Section III of Section 219.04 states as follow: 





     Section III. Distributions of Trust Income and capital gains earned by the Alabama Trust Fund shall be made annually in accordance with the following:





	(a) In any fiscal year in which the Trust Income exceeds $60,000,000, ten percent (10%) of the Trust Income shall be distributed to the Municipal Govern�ment Capital Improvement Fund created in Section 11-66-4, Code of Ala�bama 1975, and ten percent (10%) of the Trust Income shall be distributed to the County Gov�ernment Capital Improvement Fund created in Section 11-29-4, Code of Alabama 1975. The Director of Finance shall certify such amounts to the State Comptroller, who shall make the required distributions not later than April 15 of the following fiscal year. The distributions pro�vided for in this section shall be in lieu of and not in addition to the distributions required by Sections 11-29-5 and 11-66-5, Code of Alabama 1975. The remainder of the Trust Income shall be paid into the General Fund, except as provided by Amend�ment 543 to the Constitution of Ala�bama of 1901. Pro�vided, however, the fiscal year following the first fiscal year that the Forever Wild Land Trust receives fifteen million dollars ($15,000,000) from the trust income of the Ala�bama Trust Fund, one-fourth (1/4) of one per�cent of the trust income earned from the Alabama Trust Fund shall be allocated to the Alabama Senior Services Trust Fund. This allocation shall increase each fiscal year by one-fourth (1/4) of one percent of the trust income earned from the Alabama Trust Fund; provided, however, that in no event shall such trust income paid to the Ala�bama Senior Services Trust Fund exceed five million dollars ($5,000,000) in any one fiscal year.





	(b) Notwithstanding any other provision of this constitution, within 30 days following the end of each fiscal year, the Board of Trustees of the Alabama Trust Fund may transfer up to sev�enty-five percent (75%) of the realized capital gains for such fiscal year. The amount distributed shall be divided as follows: ten per�cent (10%) to the County Government Capital Improvement Fund created in Section 11-29-4, Code of Alabama 1975, and ten percent (10%) to the Munici�pal Government Capital Improvement Fund cre�ated in Sec�tion 11-66-4, Code of Alabama 1975, and the remainder of such realized capital gains shall be paid into the General Fund, except that a portion of such realized capital gains shall be distributed in the same manner as and deemed to be a part of trust income for pur�poses of the distributions required under Sections 7 and 13 of Amendment 543 to the Con�stitution of Ala�bama of 1901.





	(c) Notwithstanding any other provision of this constitution, within 30 days following the end of each fiscal year, the Board of Trustees of the Alabama Trust Fund may transfer up to sev�enty-five percent (75%) of the unrealized capital gains for such fiscal year. The amount distributed shall be divided as follows: ten per�cent (10%) to the County Government Capital Improvement Fund created in Section 11-29-4, Code of Ala�bama 1975, and ten percent (10%) to the Munici�pal Government Capital Improvement Fund created in Sec�tion 11-66-4, Code of Alabama 1975, and the remainder of such unrealized capital gains shall be paid into the General Fund except that a portion of such unrealized capital gains shall be distributed in the same manner as and deemed to be a part of trust income for pur�poses of the distributions required under Sections 7 and 13 of Amendment 543 to the Con�stitution of Ala�bama of 1901.





Ala. Const. art. XI, § 219.04 (amend. 666) (emphasis added).  Section 7 of Section 219.07 is the allocation to FWLT and Section 13 is the Sunset Provision that begins with the state’s fiscal year 2012-2013. 








CONCLUSION





	Sections 3(b) and 3(c) of Section 219.04 of the Constitution of Ala�bama expands the definition of trust income for distributions to FWLT to include unrealized and realized capital gains.  Accordingly, realized and unrealized gains are included in the definition of trust income to deter�mine the maximum amount of the $15 million transferable to the Forever Wild Land Trust.








QUESTION TWO





	Once FWLT reaches its $15 million cap of ATF Trust Income, does the remaining portion of the 10 per�cent allocation of Trust Income revert to ATF?  








FACTS AND ANALYSIS





	Initially, section 4(c) of Section 219.02 of the Constitution pro�vided for a total of 10 percent of trust fund income to be reinvested in the ATF as corpus with no maximum stated.  Ala. Const. art. XI, § 219.02 (Sect. 4(c) (amend. 450).  As stated earlier, however, Section 219.07 diverted the reinvestment of the trust income from the ATF to the FWLT.  Section 219.07 of the Constitution places a maximum on the amount that may be diverted to the FWLT.  Specifi�cally, section 7(a)(7) of Section 219.07 states that, in no event, shall trust income to FWLT exceed $15 million in any one fiscal year.  Ala. Const. art. XI, § 219.07, Sect. 7(a)(7) (amend. 543).  The only other pertinent part of Section 219.07 that deals with disbursements is section 13, the Sunset Provision.  Section 13 of Section 219.07 of the Constitution provides as follows:





	Beginning with the state's 2012-2013 fiscal year and each succeeding fiscal year, all moneys to be paid into the Forever Wild Land Trust shall be paid to the Alabama Trust Fund in the event the Legislature has not provided for the con�tinuation of payments into the Forever Wild Land Trust Fund as provided for in this section. . . .  At such time as the payment of trust income into the Forever Wild Land Trust shall cease, the per�centage of trust income accruing to said trust fund shall be paid into the Alabama Trust Fund each year to become a part of the corpus of the Alabama Trust Fund. 





Ala. Const. art. XI, § 219.07 (amend. 543).





	Although section 7 of Section 219.07 states that trust income to FWLT shall not exceed $15 million in one year, neither section 7 nor sec�tion 13 make provisions for instances in which the trust income exceeds $15 million.  Section 13, however, does clearly state that distributions to the FWLT shall not stop until the 2012-2013 fiscal year of the state.  Further, the FWLT sunset provision clearly indicates the Legislature’s intent that the ATF continue to reinvest income into the corpus.  As such, it is the opinion of this Office that the first $15 million of the 10 percent trust income will be invested in FWLT and the remainder is to be reinvested in the ATF.








CONCLUSION





	Once FWLT reaches its $15 million cap of ATF Trust Income, the remain�ing portion of the 10 percent allocation of Trust Income reverts to the ATF.








QUESTION THREE





	Is the annual allocation to the Alabama Senior Citizens Trust Fund (“ASSTF”) contingent upon FWLT receiving $15 million each year?








FACTS AND ANALYSIS





	The ASSTF is addressed in section III(a) of Section 219.04 of the Con�stitution of Alabama.  Section III provides, in pertinent part, as fol�lows:





Provided, however, the fiscal year following the first fiscal year that the Forever Wild Land Trust receives fifteen million dollars ($15,000,000) from the trust income of the Alabama Trust Fund, one-fourth (1/4) of one percent of the trust income earned from the Ala�bama Trust Fund shall be allocated to the Alabama Senior Services Trust Fund.  This allocation shall increase each fiscal year by one-fourth (1/4) of one percent of the trust income earned from the Alabama Trust Fund;  provided, however, that in no event shall such trust income paid to the Alabama Senior Services Trust Fund exceed five million dollars ($5,000,000) in any one fiscal year. 





Ala. Const. art. XI, § 219.04 (amend. 666).





	The plain language of Section III(a) of Section 219.04 does not con�tain words that specify a year-to-year requirement that FWLT receive $15 million as a condition precedent to ASSTF receiving a share of trust income.  The single expressed requirement is that the distribution begins the fiscal year following the first fiscal year that FWLT receives $15 mil�lion and increases each fiscal year thereafter by one fourth (1/4) of one percent of the trust income earned from the ATF, subject to the restriction that, in no event, shall such trust income paid to ASSTF exceed five mil�lion dollars in any one fiscal year.








CONCLUSION





	The annual allocation to the ASSTF is not contingent upon FWLT receiv�ing $15 million each year.








QUESTION FOUR





	Is trust income reinvested in the ATF cor�pus included in trust income for distribution to the various entities?  








FACTS AND ANALYSIS





	Section 219.05 of the Constitution of Alabama provides for the dis�tribu�tion of ATF income.  Section (a)(5) of Section 219.05 defines “trust income” as follows:





The net income received by the state, sub�sequent to the transfer of the initial trust capital by the State Treasurer to the board of trustees of the trust fund, from the investment and reinvest�ment of all assets of the trust fund, determined in accordance with the pro�visions of Amendment 450 of the Constitution of Ala�bama of 1901.  Trust income does not include income which becomes part of the trust capital of the trust fund, but for the purpose of this amendment shall include the amounts allocated to the For�ever Wild Land Trust Fund as provided in Sec�tion 7(d) of Amendment 543 of the Constitution of Alabama of 1901.  





Ala. Const. art. XI, § 219.05(a)(5) (amend. 668) (emphasis added).  





	Consistently, Sections 219.02, 219.05, and 219.07 of the Constitu�tion and the statutes creating the municipal and county capital improve�ment trust funds state that trust income does not include income that becomes part of trust capital of the ATF.








CONCLUSION





	“Trust income" is defined in the foregoing amendments and statutes as excluding income that becomes part of the trust capital of the ATF.  As such, trust income reinvested in the ATF corpus will not be considered as part of trust income for distribution to the various entities.  








QUESTION FIVE





	Upon cessation of distributions to the FWLT, will the portion of unrealized and real�ized capital gains that was distributed to FWLT pursuant to Section 219.04 be distributed to ATF as trust capital?








FACTS AND ANALYSIS





	Section 13 of Section 219.07 of the Constitution is the Sunset Pro�vision.  Section 13 provides, as follows, that when income to FWLT ceases that income shall be paid into the Alabama trust fund:





	Beginning with the state's 2012-2013 fiscal year and each succeeding fiscal year, all moneys to be paid into the Forever Wild Land Trust shall be paid to the Alabama Trust Fund in the event the Legislature has not provided for the con�tinuation of payments into the Forever Wild Land Trust Fund as provided for in this section, pro�vided that 2.5% of the trust income earned from the investment of funds in the Alabama Trust Fund shall continue to be paid to the Forever Wild Stewardship Account established in Section 9 of this Amendment until such time as the Leg�islature, by leg�islative act, determines that inter�est income earned from the investment of funds within the corpus of the Stewardship Account is sufficient for the proper administration and stewardship of properties acquired from the Forever Wild Land Trust.  And provided fur�ther, that the Legislature, by legislative act, or by the enact�ment of a constitutional amendment may continue payment of the revenues provided in Section 7 hereof, or at any time provide for the payment of other reve�nues, into the Forever Wild Land Trust.  At such time as the payment of trust income into the Forever Wild Land Trust shall cease, the per�centage of trust income accruing to said trust fund shall be paid into the Ala�bama Trust Fund each year to become a part of the cor�pus of the Alabama Trust Fund.





Ala. Const. art. XI, § 219.07, Sect. 13 (amend. 543).





	As stated earlier, sections 3(b) and 3(c) of Section 219.04 provide for a distribution of unrealized and realized capital gains to FWLT and that these gains be deemed a part of trust income.  The plain language of section 13 of Section 219.07 states that, when sunset occurs in fiscal year 2013, all moneys to be paid into the FWLT shall be paid to the ATF in the event the Legislature has not provided for the continuation of payments into the FWLT Fund, provided that 2.5 percent of the trust income earned from the investment of funds in the Alabama Trust Fund shall continue to be paid to the Forever Wild Stewardship Account.  “All moneys” would include realized and unrealized capital gains in regard to distributions to FWLT.  The funding source for the FWLT Stewardship account is clearly specified as 2.5 percent of the trust income earned from the investment of funds in the Alabama Trust Fund and would be separate from the funding of the FWLT now paid to the Alabama Trust Fund.  








CONCLUSION





	Upon cessation of distributions to the FWLT, the portion of unreal�ized and realized capital gains that were distributed to FWLT, pursuant to Section 219.04 of the Constitution, will be distributed to ATF as trust capital.  The funding source for the FWLT Stewardship Account would remain unchanged.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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