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On-Site Wastewater Board – Licenses and Permits – Applicants - Revocation





The Alabama On-site Wastewater Board (“Board”) may refuse to issue a license to an initial applicant who receives unfavorable remarks from that applicant’s local health authorities.





When the grounds for failure to renew or revocation of a licensee is due to an applicant’s failure to: (1) have the necessary approved continuing education, (2) have the appropriate bond documented with the board, or (3) pay the renewal fee, the Board may make an initial determination to deny a renewal applicant’s license.  Such applicant, if he or she contests the grounds for denial of the license, is entitled to an administrative hearing on the issue.  In all other instances in which the Board chooses to deny or revoke the license of a renewal applicant, that individual is entitled to an administrative hearing prior to denial or revocation of that license.





Dear Mr. Stringfellow:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Onsite Wastewater Board.








QUESTION





	If unfavorable remarks are submitted to the On-site Wastewater Board by the local or county health department, can a person be denied an initial and/or a renewal license based on the comments?








FACTS AND ANALYSIS





	The Alabama On-site Wastewater Board is created pursuant to section 34-21A-1, et seq., of the Code of Alabama “to examine, license and regulate per�sons engaged in the manufacture, installation, or servicing of on-site wastewater systems [such as septic tanks] in Alabama.”  Ala. Code §§ 34-21A-1 through 34-21A-26 (2002, Supp. 2006).  The Board protects the public from unqualified, incompetent, inadequate, and unsafe or inferior conditions that could develop if unskilled persons are permitted to manufacture, install, service, clean, and/or maintain onsite wastewater equipment and treatment systems.





	Your question contemplates whether unfavorable remarks submitted to the On-site Wastewater Board by the local or county health department would be grounds for the denial of an initial license or a renewal license.  Since the inception of this Board, it has maintained an interest in ensuring that its appli�cants were in good standing with the local health authorities.  Ala. Code § 34-21A-17 (2002).  Section 34-21A-2(4) defines the term “good standing with local health authorities or officials” as follows: 





A person in good standing with local health authorities or officials shall have had no substantiated complaints filed against him or her with the local health authorities or officials regarding the work of the person in the onsite wastewater industry, and shall be known by the local health authorities or officials to be a person who abides by the rules and regulations of the Alabama Department of Public Health.





Ala. Code § 34-21A-2(4) (Supp. 2006).  





	Section 34-21A-7 clearly states that the Board shall establish procedures and qualifications for licensure.  Ala. Code § 34-21A-7 (2002).  Section 34-21A-13 of the Code of Alabama sets forth, as follows, the form of applications for initial, examination, and renewal applicants:





	(a) All applicants for licenses, examinations, or license renewals shall be required to complete specific application forms developed and provided by the board. Information required to be provided on license appli�cation forms shall include, but not be limited to, the following:





		(1) The applicant's name, date of birth, social security number, residence address, telephone number, and county of residence.





		(2) The name of the applicant's employer, or the name of the applicant's business, including the business address and telephone number of the employer or applicant's business.





		(3) Names of all counties in which the appli�cant intends to perform work in the onsite wastewater industry.





		(4) Names and addresses of character refer�ences.





		(5) Details of the applicant's business ex�perience, details of the applicant's work experience, and classroom training in the areas of requested licensing.





		(6) A signed statement from an official from the applicant's county health department stating that the applicant is in good standing with the local or county health department.





	(b) Application forms may also require any infor�mation deemed by the board to be significant in evalu�ating the qualifications of an applicant for license, examination, or license renewal.





	(c) All required fees and documentation shall accompany any application form filed with the board.





	(d) The board shall approve or deny all applica�tions for licenses and check applications for accuracy and completeness. The board shall notify the candidate of his or her acceptance as a candidate for licensure and advise him or her of the date and location of the next scheduled examination for the requested license.





Ala. Code § 34-21A-13 (2002).  





	As stated earlier, pursuant to section 34-21A-13 of the Code, the Board has the authority to develop application forms for initial applicants, examination applicants, and renewal applicants.  The Legislature, however, specifically stated six items that must be on every initial applicant’s application form.  Sec�tion 34-21A-13(a)(6) states that initial application forms must have “[a] signed statement from an official from the applicant's county health department stating that the applicant is in good standing with the local or county health depart�ment.”  Ala. Code § 34-21A-13(a)(6).  Failure of an initial applicant to have a certificate of good standing from the local county health department would be grounds for denying an initial applicant’s application.  In like manner, unfavor�able remarks that are substantiated or proven and submitted in writing by a local health department would be grounds to refuse to issue an initial license to an individual.  An initial applicant that is unable to meet the application require�ments is not entitled to an administrative hearing because such an applicant has not retained a property right or interest in the license. Moates v. Strength, 57 F.Supp.2d 1305, 1309-10 (M.D. Ala. 1999).





	Another part of your question contemplates whether the Board may refuse to renew a licensee because unfavorable remarks are submitted to the Board by the local or county health department regarding that licensee.  The Board has an interest in maintaining the integrity of the industry to insure the safety of soci�ety.  State Ins. Dep’t v. Howell, 614 So. 2d 1053, 1056 (Ala. Civ. App. 1992) (statutes intended for the benefit of the public are to be construed most favora�bly to the public).  As such, the short answer to the second part of your question is answered in the affirmative.





	Once a license is issued, the continued possession of the license may become essential in the pursuit of a livelihood.  Foxy Lady, Inc., v. City of Atlanta, 347 F.3d 1232, 1236 (11th Cir. 2003); A.A.A. Always Open Bail Bonds, Inc., v. Dekalb County, Georgia, 129 Fed. Appx. 522, 524 (11th Cir. 2005); Argersinger v. Hamlin, 407 U.S. 25, 48, 92 S.Ct. 2006, 2018 (1972), citing Bell v. Burson, 402 U.S. 535, 539, 91 S.Ct. 1586, 1589 (1971).  For this reason, it has been determined that, once issued, “[p]rofessional licenses are valuable property rights, and the right to practice cannot be denied or abridged without complying with due process requirements.”  Averi v. Ala. State Bd. of Podiatry, 567 So. 2d 343, 344 (Ala. Civ. App. 1990), citing State ex rel. Powell v. State Medical Bd., 32 Minn. 324, 20 N.W. 238 (1884).  Procedural due process, as guaranteed by the United States and Alabama Constitutions, affords persons the opportunity to receive a fair and open hearing before a legally constituted court or other authority, with notice and the opportunity to present evidence, to have representation, and to refute claims.  Presley v. State, --- So. 2d ---, 2005 WL 435118 *4 (Ala. Crim. App. 2005).  Any hearings of the On-site Wastewater Board must be consistent with the requirements of the Alabama Administrative Procedure Act.  Ala. Code §§ 41-22-1 to 41-22-27 (2000, Supp. 2006).





	Section 34-21A-18 of the Code of Alabama sets forth three specific re�quirements for which the Board may refuse to issue a renewal license: (1) fail�ure to have the necessary approved continuing education, (2) failure to have the appropriate bond documented with the Board, or (3) failure to pay the renewal fee.  Ala. Code § 34-21A-18 (2002).  Based on these requirements, the Board may make an initial determination to deny a person’s renewal license.  This ini�tial determination, however, is subject to a hearing consistent with the Admin�istrative Procedure Act should the licensee contest the Board’s findings.  In all other instances, the Board may not deny or revoke a renewal applicant’s license without granting the licensee an administrative hearing consistent with the Administrative Procedure Act.  








CONCLUSION





	The Alabama On-site Wastewater Board may refuse to issue a license to an initial applicant who receives unfavorable remarks from that applicant’s local health authorities.





	When the grounds for failure to renew or revocation of a licensee is due to an applicant’s failure to: (1) have the necessary approved continuing educa�tion, (2) have the appropriate bond documented with the board, or (3) pay the renewal fee, the Board may make an initial determination to deny a renewal applicant’s license.  Such applicant, if he or she contests the grounds for denial of the license, is entitled to an administrative hearing on the issue.  In all other instances in which the Board chooses to deny or revoke the license of a renewal applicant, that individual is entitled to an administrative hearing prior to denial or revocation of that license.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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