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An employee of the Home Builders Licensure Board has the authority to present evidence to a county or city magistrate or official for the purpose of making a complaint that may lead to the issuance of a warrant against a residential home builder who does not hold the required license.





Dear Mr. Carden:





This opinion of the Attorney General is issued in response to your request on behalf of the Home Builders Licensure Board.








QUESTION





	Does the Home Builders Licensure Board (“Board”) or an employee of the Board have the authority to present evidence to a county or city mag�istrate or official for the purpose of making a complaint that may lead to the issuance of a warrant against a residential home builder who does not hold the required license?








FACTS, LAW, AND ANALYSIS





	Laws regarding the home building and home improvements industries are codified in chapter 14A of title 34 of the Code of Alabama.  Ala. Code § 34-14A-1 to 34-14A-17 (2002, Supp. 2006).  These particular laws were enacted “to provide for the licensure of those persons who engage in home building and pri�vate dwelling construction, including remodeling, and to provide home building standards in the State of Alabama.”  Ala. Code § 34-14A-1 (2002).  Because the Legislature wanted to protect the public from unqualified, incompetent, or dishonest homebuilders, contractors, and remodelers that were providing in�adequate, unsafe, or inferior building services, the Legislature created the Home Builders Licensure Board, which is charged with enforcing the provisions of section 34-14A-1, et seq., of the Code of Alabama.  Ala. Code § 34-14A-1 to 34-14A-17 (2002, Supp. 2006). 





	All residential home builders are required to be licensed by the Board unless otherwise exempt.  Ala. Code §§ 34-14A-5 & 34-14A-6 (2002, Supp. 2005).  Sections 34-14A-8 and 34-14A-14, respectively, set out the manner in which licensees and non-licensees shall be disciplined.  Ala. Code §§ 34-14A-8 and 34-14-14 (Supp. 2006).  Your question contemplates the authority of the Board to initiate a complaint that may lead to the issuance of an arrest warrant against an unlicensed residential home builder.  





	Pursuant to section 34-14A-14 of the Code of Alabama, undertaking or attempting to undertake the business of residential home building without hold�ing a current and valid license issued by the Board is a Class A misdemeanor.  Ala. Code § 34-14A-14 (Supp. 2006).  A residential home builder is defined in section 34-14A-2(10) as follows:





One who constructs a residence or structure for sale or who, for a fixed price, commission, fee, or wage, undertakes or offers to undertake the con�struction or superintending of the construction, or who manages, supervises, assists, or provides consultation to a homeowner regarding the construction or super�intending of the construction, of any residence or structure which is not over three floors in height and which does not have more than four units in an apart�ment complex, or the repair, improvement, or reimprovement thereof, to be used by another as a resi�dence when the cost of the undertaking exceeds ten thousand dollars ($10,000). Nothing herein shall prevent any person from performing these acts on his or her own residence or on his or her other real estate holdings.  Anyone who engages or offers to engage in such undertaking in this state shall be deemed to have engaged in the business of residential home building.





Ala. Code § 34-14A-2 (Supp. 2006).





	A Class A misdemeanor is a criminal offense.  All criminal proceedings are commenced either by indictment or by complaint.  Ala. R. Crim. P. 2.3.  Rule 2.3 of the Alabama Rules of Criminal Procedure provides that “[a] com�plaint is a written statement made upon oath before a judge, magistrate, or other official authorized by law to issue warrants of arrest, setting forth essential facts constituting an offense and alleging that the defendant committed the offense.”  Id.  An arrest warrant or a summons shall immediately be issued upon the return of an indictment or a finding of probable cause by the magistrate.  Ala. R. Crim. P. 3.1.  





	Rule 2.3 of the Alabama Rules of Criminal Procedure does not limit or qualify who is eligible to file a complaint for a given violation of law.  Instead, the rule merely states the form in which the complaint must be made.  Section 15-7-2 of the Code of Alabama provides that the judge or magistrate “must examine the complainant and . . . witnesses” as he or she so chooses.  Ala. Code § 15-7-2 (1995).  In the light of this Code section and case law, this Office determined in a previous opinion that, if a business or agency is the “victim” of a crime, an employee of the business or agency having personal knowledge of the offense is the proper person to swear out the complaint.  Opinion to Honorable Melba S. Dutton, District Court Clerk, Morgan County District Court, dated August 1, 1988, A.G. No. 88-00396.  Accordingly, it is the opinion of this Office that an employee of the Board may make a complaint against an unlicensed homebuilder that may later lead to the issuance of either a summons or an arrest warrant against that person.








CONCLUSION





	An employee of the Home Builders Licensure Board has the authority to present evidence to a county or city magistrate or official for the purpose of making a complaint that may lead to the issuance of a warrant against a resi�dential home builder who does not hold the required license.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By: 











BRENDA F. SMITH


Chief, Opinions Division
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