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Honorable Micky Hammon 


Member, House of Representatives


1344 East Upper River Road


Decatur, Alabama  35603





Lodgings Taxes – Hunters and Hunting – Counties – Transient Occupancy Tax – Morgan County





To be subject to the state lodgings tax provision, a person, firm, or corporation must be “engaging in the business of” regularly renting or furnishing rooms to transients for a consideration.  





Accordingly, with respect to hunting lodges, the state lodgings tax applies only to persons, firms, or corporations that, with the intent to derive a gain, profit, benefit, or advantage from such action or actions, advertise or otherwise hold themselves out to the public as being in the business of regularly renting or furnishing rooms in a hunting lodge to transients for consideration.  Any place that furnishes rooms, lodgings, or accommodations on an irregular, fluctuat�ing, or varying basis is not subject to the state lodgings tax.





Hunting and fishing activities are not activities subject to the amusement tax imposed by section 40-23-2(2) of the Code of Alabama.





Dear Representative Hammon:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS ONE AND TWO





	 In A.G. Opinion No. 2005-131, what does the phrase “open to the public” mean with respect to hunting lodges?





	In A.G. Opinion No. 2005-131, what does the term “transient” mean?








FACTS AND ANALYSIS





	On May 11, 2005, this Office stated that “hunting lodges open to the public in Jackson County are subject to both the five percent state lodgings tax and the two cent Jackson County lodgings tax if the facility offers lodgings separately from packaged deals.”  Opinion to John F. Porter, III, Attorney, Jackson County Commission, dated May 11, 2005, A.G. No. 2005-131 (emphasis added).  In Porter, this Office also stated that “gross proceeds from the furnishing of packages of meals, lodgings, hunting, fishing, and guide services at lodges or facilities open to the public are subject to the amusement tax when the lodge or facility does not offer such meals and lodgings separately from combination packages.”  Id. at 2 (emphasis added).  You request that this Office clarify what is meant by the phrase “open to the public.”





	The state lodgings tax provision, found in section 40-26-1(a) of the Code of Alabama, states, in pertinent part, as follows:





	(a)  There is levied and imposed, in addi�tion to all other taxes of every kind now imposed by law, a privilege or license tax upon every per�son, firm, or corporation engaging in the busi�ness of renting or furnishing any room, or rooms, lodging, or accommodations to transients in any hotel, motel, inn, tourist camp, tourist cabin, or any other place in which rooms, lodgings, or accommodations are regu�larly furnished to transients for a consideration, in any county which is located in the geographic region composing the Alabama mountain lakes area, those being Blount, Colbert, Cullman, Cherokee, DeKalb, Etowah, Franklin, Jackson, Lauderdale, Lawrence, Limestone, Madison, Marion, Marshall, Morgan, and Winston, in an amount to be determined by the application of the rate of five percent of the charge for such room, rooms, lodgings, or accommodations, including the charge for use or rental of personal property and services furnished in such room, and the rate of four percent of the charge in every other county.





Ala. Code § 40-26-1(a) (2003) (emphasis added).  





	Under the established rules of statutory construction, words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Prop�erties, Inc., 796 So. 2d 331, 334 (Ala. 2000); Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994).





	To be subject to the state lodgings tax provision, a person, firm, or corporation must be “engaging in the business of” regularly renting or furnishing rooms to transients for a consideration.  Ala. Code § 40-26-1(a) (2003).  The phrase “engaging in the business of” is not defined in the Code of Alabama, but the phrase has been discussed by various Ala�bama courts.





	In 1924, the Alabama Court of Civil Appeals provided the following explanation of the phrase “engage in business:”





	[T]he term “engage in business” . . . has a well-defined meaning in law.  It means that employment which occupies the time, attention, and labor of the person so engaged in business. That which a man occasionally engages in, as opportunity offers, or inclination prompts, is, for the time being his business; yet the law uses that term to indicate a regular and legal employment, not one that is occasional, irregular, or illegal.





Rowe v. State, 19 Ala. App. 602, 603, 99 So. 748, 749 (1924); see also Jones v. State, 25 Ala. App. 410, 411, 149 So. 855, 857 (1933).  In 1973, the Alabama Court of Civil Appeals concluded that the “term 'engaging in the business of leasing or renting tangible personal property' . . . implies a continuous and regular course of dealing, rather than an irregular or isolated transaction.”  State v. GM & O Land Co., 49 Ala. App. 707, 710, 275 So. 2d 687, 689 (1973).  While engaging in a single act could, in limited circumstances, qualify as “engaged in the business,” the Alabama Supreme Court, quoting Rowe, held as follows:





	"A single act, however, may be sufficient to constitute an 'engaging in or carrying on the business' according to the intent with which the act is done, and all other proof in the case. If a person makes all necessary preparations to carry on a business, holds himself out for the business, intending to continue therein, he is engaged in or carrying on the business within the meaning of the law. Abel v. State, 90 Ala. [631,] 633, 8 South. 760 [(1891)]; Morningstar v. State, 135 Ala. 66, 33 South. 485 [(1903)]." Rowe, 19 Ala. App. at 603, 99 So. at 749.





Scott & Scott, Inc. v. City of Mountain Brook, 844 So. 2d 577, 591 (Ala. 2002) (quoting Rowe, 19 Ala. App. at 603, 99 So. at 749) (emphasis added).  





	In Scott, the Court incorporated into its analysis the definition of “business” found in section 40-23-1 of the Code of Alabama.  Scott, 844 So. 2d at 592.  Section 40-23-1 defines “business” as “[a]ll activities engaged in, or caused to be engaged in, with the object of gain, profit, benefit, or advantage . . .”  Ala. Code § 40-23-1(11) (2003).  As a result, the Court concluded that the phrase “engaged in the business of leasing” means “an act or acts of leasing, accompanied by the intent to derive a gain, profit, benefit, or advantage from such action or actions.”  Scott, 844 So. 2d at 592. 





	You also request that this Office define the term “transient” as is used in section 40-26-1(a) of the Code of Alabama.  The term “transient” is not defined in the state lodgings tax provision.  Black’s Law Dictionary defines “transient” as a “person . . . whose presence is temporary or fleeting.”  Black’s Law Dictionary 1504 (7th ed. 1999).  Therefore, for purposes of the state lodgings tax provision, a transient is a person who requires accommodations or lodging on a temporary basis.





	State law also provides that the lodgings tax only applies to “places in which rooms, lodgings, or accommodations are regularly furnished to transients for a consideration.”  Ala. Code § 40-26-1(a) (2003).  Webster’s Third New International Dictionary defines “regular” as “steady or uniform in course, practice, or occurrence.”  Webster’s Third New International Dictionary 1913 (2002).  Ballentine's Law Diction�ary defines "regular" as follows:  “Consistent.  Following a fixed procedure or schedule.  Acting or happening at uniform intervals."  Ballentine's Law Dictionary 1080 (1969).  Accordingly, any place that furnishes rooms, lodgings, or accommodations on an irregular, fluctuat�ing, or varying basis is not subject to the state lodgings tax.





	Based on the plain language of section 40-26-1(a), to be subject to the state lodgings tax provision, a person, firm, or corporation must be “engaging in the business of” regularly renting or furnishing rooms to transients for a consideration.  Ala. Code § 40-26-1(a) (2003).  Accord�ingly, with respect to hunting lodges, it is the opinion of this Office that the state lodgings tax applies only to persons, firms, or corporations that, with the intent to derive a gain, profit, benefit, or advantage from such action or actions, advertise or otherwise hold themselves out to the public as being in the business of regularly renting or furnishing rooms to tran�sients for consideration.








CONCLUSION





	To be subject to the state lodgings tax provision, a person, firm, or corporation must be “engaging in the business of” regularly renting or furnishing rooms to transients for a consideration.  Accordingly, with respect to hunting lodges, the state lodgings tax applies only to persons, firms, or corporations that, with the intent to derive a gain, profit, benefit, or advantage from such action or actions, advertise or otherwise hold themselves out to the public as being in the business of regularly renting or furnishing rooms to transients for consideration.  Any place that furnishes rooms, lodgings, or accommodations on an irregular, fluctuat�ing, or varying basis is not subject to the state lodgings tax.








QUESTION THREE





	A.G. Opinion No. 2005-131 concludes that the activities conducted by hunting lodges are subject to amusement taxes imposed under sec�tion 40-23-2(2) of the Code of Alabama.  Please reconsider whether hunting activities are actually the type of activities subject to the amusement taxes.  








FACTS AND ANALYSIS





	As noted earlier, this Office also stated in Porter that “gross pro�ceeds from the furnishing of packages of meals, lodgings, hunting, fish�ing, and guide services at lodges or facilities open to the public are subject to the amusement tax when the lodge or facility does not offer such meals and lodgings separately from combination packages.”  Porter at 2 (emphasis added).  The Porter opinion did not specifically analyze whether the hunting activities were the type of activities that are subject to the amusement tax.  





	Section 40-23-2(2) of the Code of Alabama imposes an amusement tax on certain types of activities.  This section provides, in pertinent part, as follows:





	Upon every person, firm, or corporation engaged or continuing within this state in the business of conducting or operating places of amusement or entertainment,  billiard and pool rooms, bowling alleys, amusement devices, musi�cal devices, theaters, opera houses, moving pic�ture shows, vaudevilles, amusement parks, athletic contests, including wrestling matches, prize fights, boxing and wrestling exhibitions, football and baseball games, (including athletic contests, conducted by or under the auspices of any educational institution within this state, or any athletic association thereof, or other asso�ciation whether the institution or association be a denominational, a state, or county, or a municipal institution, or association or a state, county, or city school, or other institution, association or school), skating rinks, race tracks, golf courses, or any other place at which any exhibition, dis�play, amusement, or entertainment is offered to the public or place or places where an admission fee is charged, including public bathing places, public dance halls of every kind and description within the State of Alabama, an amount equal to four percent of the gross receipts of any such business. 





Ala. Code § 40-23-2(2) (2003) (emphasis added). 





	The courts have stated that taxing statutes are to be construed strictly in favor of the taxpayer and against the taxing authority. State v. Hall, 278 Ala. 359, 360, 178 So. 2d 518, 519 (1965); Gotlieb v. City of Birmingham, 243 Ala. 579, 582, 11 So. 2d 363, 364 (1943).  Section 40-23-2(2) of the Code imposes an amusement or entertainment tax on any entity that conducts or operates places of amusement or entertainment.  This section then lists a series of activities that the Legislature has spe�cifically subjected to the amusement tax.  Although section 40-23-2(2) does provide a long and varied list of activities subject to this tax, neither hunting nor fishing activities are among those activities subject to the amusement tax.  





	The Legislature does include a catchall phrase that covers “any other place at which any exhibition, display, amusement, or entertainment is offered to the public or place or places where an admission fee is charged.”  Ala. Code § 40-23-2(2) (2003).  Hunting and fishing activi�ties, as described in the Porter opinion, do not fit within the categories of activities that are specifically listed as amusement or entertainment activities.  Instead, hunting and fishing activities have been referred to as harvesting activities, which involves the gathering of a natural product. See Webster’s Third New International Dictionary 1036 (2002). 





	Harvesting activities are distinguishable from the types or catego�ries of activities that are specifically listed in the statute as entertainment or amusement activities.  No other harvesting activities are included among the specific activities listed.  Accordingly, it is the opinion of this Office that, construing the taxing statute against the taxing entity, hunting and fishing activities are not subject to the amusement tax imposed by section 40-23-2(2) of the Code.





	In addition to the foregoing reasons, it is noted that this section of the Code was first adopted by an act of the Legislature in 1959. 1959 Ala�bama Acts, 2nd Ex. Sess. Act No. 100 at 298.  The specific activities listed in the 1959 act are the same activities that are currently listed in section 40-23-2(2) of the Code, with one minor exception for athletic events held by primary and secondary schools.  





	Furthermore, this Office has been informed that, since the adoption of the act in 1959, the Department of Revenue has not adopted a rule or regulation that imposes amusement taxes on such hunting or fishing activities.  If such practices are to be changed and taxes are to be levied, the Legislature must act to do so.  The Legislature has amended section 40-23-2(2) several times since 1959 and could have easily amended this section to specifically include hunting or fishing activities.  The fact that the Legislature has not done so further supports the conclusion that hunt�ing and fishing activities are not subject to the amusement tax imposed by section 40-23-2(2) of the Code.  





	The opinion to John F. Porter, III, Attorney, Jackson County Com�mission, dated May 11, 2005, A.G. No. 2005-131, is, therefore, hereby modified to the extent that it conflicts with this opinion.








CONCLUSION





	Hunting and fishing activities are not activities subject to the amusement tax imposed by section 40-23-2(2) of the Code of Alabama.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Rushing Payne of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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