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Wrongful Incarceration – Compensation – Risk Management





A person whose conviction is vacated or reversed and the charges nol-prossed, and there is no evidence that this action was on the grounds that the defendant was innocent, is ineligible for compensation for wrongful incarceration under section 29-2-157(1) of the Code of Alabama.





Dear Mr. Main:





	This opinion of the Attorney General is issued in response to your request on behalf of the State Finance Department.








QUESTION





	Do the circumstances that resulted in the vaca�tion of the applicant’s conviction and the prosecution’s subsequent decision not to prosecute constitute a vaca�tion of the “accusatory instrument . . . on grounds of innocence” or “a ground consistent with innocence” under section 29-2-157 of the Code of Alabama?








FACTS AND ANALYSIS





	Your request states that the Alabama Department of Finance Division of Risk Management (“Risk Management”) has received an application for com�pensation for wrongful incarceration from Raymond Pruitt.  You further state that he appealed his conviction of robbery in the first degree.  On remand from the Alabama Court of Criminal Appeals, the trial court granted a new trial, vacating Pruitt’s conviction.  The State subsequently nol-prossed the case.





	This Office has explained the wrongful incarceration statutes as follows:





	Section 29-2-150, et seq., of the Code of Ala�bama created the Committee on Compensation for Wrongful Incarceration (“Committee”).  These sections provide a process to compensate innocent persons who have been wrongfully incarcerated by the State.  An application for compensation must be made to Risk Management.  Ala. Code § 29-2-158(a) (2003).  Risk Management is responsible for determining whether an applicant is eligible for compensation.  Ala. Code § 29-2-163 (2003).  Risk Management must notify the Committee within ten days of a finding of eligibility.  Ala. Code § 29-2-158(b) (2003).  The Committee must certify that the State Comptroller pay the applicant $50,000 for each year or the pro rata amount for the portion of each year of incarceration.  Ala. Code § 29-2-159(a) (2003).
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	Section 29-2-156 of the Code of Alabama provides for the eligibility requirements for compensation.  This section categorizes those who are eligible as innocent persons who served time after conviction [Ala. Code § 29-2-156(1) (2003)], and innocent persons who served time until their charges were dis�missed before conviction [Ala. Code § 29-2-156(2) (2003)].  Section 29-2-157 of the Code of Alabama provides for evidence of innocence for each category as follows:





	For purposes of determination of eligibility for compensation for wrongful incarceration, innocence shall be evidenced by at least one of the following:


	(1) The conviction vacated or reversed and the accusatory instrument dismissed on grounds of inno�cence; or





	(2) The accusatory instrument dismissed on a ground consistent with innocence.





Ala. Code § 29-2-157 (2003) (emphasis added).





	Words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331, 333-34 (Ala. 2000); Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994).  You question whether section 29-2-157(1) or (2) applies to Pruitt.  Because he was convicted, section 29-2-157(1) applies.  This section sets forth two components for a successful showing of innocence.  First, the applicant’s conviction must have been vacated or reversed.  Second, the charges must have been dismissed specifically “on grounds of innocence.”





	While Pruitt has satisfied the first part of section 29-2-157(1) in that his conviction was vacated, the second part necessitates a closer analysis.  The Ala�bama Court of Criminal Appeals has turned to Black’s Law Dictionary for the following definition of “nolle prosequi:”





“A formal entry upon the record . . . by the prosecuting attorney in a criminal action, by which he declares that he ‘will no further prosecute’ the case, either as to some of the defendants, or altogether.  The voluntary withdrawal by the prosecuting attorney of present pro�ceedings on a criminal charge.”





State v. Tatum, 642 So. 2d 523, 524 (Ala. Crim. App. 1994) (quoting Black’s Law Dictionary 1048 (6th ed. 1990)).  





	Black’s Law Dictionary also provides the alternate definition of “nolle prosequi” of “hav[ing] (a case) dismissed.”  Black’s Law Dictionary 1070 (7th ed. 1999).  The Court of Criminal Appeals has observed that “the terms ‘nol-pros’ and ‘dismissal’ are used interchangeably in Alabama law.”  McNeill v. State, 716 So. 2d 250, 252 (Ala. Crim. App. 1998).  While a nol-pros results in a dismissal, however, it “does not adjudicate either the innocence or the guilt of the accused.”  21 Am. Jur. 2d Criminal Law § 776 (2006).  The Court of Criminal Appeals recognized this rule in Phillips v. State, 545 So. 2d 221 (Ala. Crim. App. 1989).  In rejecting the claim that prior rape charges made by the rape victim that had been nol-prossed should have been admitted, the Court held that a nol-pros “does not represent a determination that the charge lacks legal or factual merit.”  Id. at 224.








CONCLUSION





	A person whose conviction is vacated or reversed and the charges nol-prossed, and there is no evidence that this action was on the grounds that the defendant was innocent, is ineligible for compensation for wrongful incarcera�tion under section 29-2-157(1) of the Code of Alabama.





	I hope this opinion answers your question.  If this Office can be of fur�ther assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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