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Honorable H. Dean Buttram Jr., Attorney

Cherokee County Healthcare Authority

Buttram, Hawkins & Hopper

440 West Main Street

Centre, Alabama 35960

Health Care Authorities – Indigents – Health Care – Ad Valorem Taxes – Cherokee County

The Cherokee County Hospital Authority may not contribute or pay a portion of ad valorem tax proceeds to the Community Healthcare System, a for-profit corporation, to offset or reimburse the system for some of the indigent health care it provides.

Dear Mr. Buttram:


This opinion of the Attorney General is issued in response to your request on behalf of the Cherokee County Healthcare Authority.

QUESTIONS


Can the Cherokee County Hospital Authority con​tribute or pay a portion of ad valorem tax proceeds to the Community Healthcare System to offset or reimburse the system for some of the indigent health care it provides?  


If the answer to the first question is in the affirma​tive, does such payment have to be limited to indigent care provided to individuals domiciled or residing in Cherokee County?

FACTS AND ANALYSIS


In your letter of request, you informed this Office that the Cherokee County Hospital Board reincorporated as the Cherokee County Healthcare Authority (“Authority”) in 1993, to take advantage of the vast authority given to healthcare authorities pursuant to section 22-21-310, et seq., of the Code of Alabama.  Ala. Code §§ 22-21-310 through 22-21-359 (1997, Supp. 2005).  Pursuant to section 215.02 of the Constitution of Alabama, a portion of ad valorem taxes collected by the county are given to the Authority.  Ala. Const. art. XI, § 215.02 (amend. 72).


You further stated that the Baptist Medical Center-Cherokee, which was owned and operated by a not-for-profit hospital corporation, has been the only hospital in Cherokee County for the past 25 years.  Baptist Medical Center, how​ever, has recently been sold to a for-profit corporation, Community Health Sys​tems, Inc. (“Community Health”).  You further stated that Community Health Systems is expected to provide hundreds of thousands of dollars in indigent healthcare services annually for which Community Health will be uncompensated.  


Your questions contemplate whether ad valorem tax proceeds received pur​suant to section 215.02 of the Constitution of Alabama may be contributed to a for-profit hospital to pay or offset a portion of the indigent care received by per​sons in the community.  Section 215.02 states as follows:


If the tax is authorized by vote of a majority of the qualified electors of the county who participate in any election called for that purpose, the governing body of every county except Mobile, Montgomery and Jefferson counties must levy and collect, in addition to all other taxes authorized by law, a special county tax, not exceeding four mills on each dollar of taxable property in the county to be used solely for acquiring, by purchase, lease, or otherwise, constructing, operating, equipping, or maintaining county hospitals, or other public hospitals, non-profit hospitals and public health facilities.  An election may be called at any time by the governing body of the county, and must be called within three months of receipt of a petition, signed by not less that five percent of the qualified electors of the county, requesting that the election be called.  The election shall be conducted in the manner which the governing body of the county pre​scribes.  

Ala. Const. art. XI, § 215.02 (amend. 72) (emphasis added).


The terms “county hospital,” “public hospital,” and “public health facility” are not defined in section 215.02.  The Supreme Court of Alabama, in interpreting the phrase “or other public hospitals, non-profit hospitals” used in section 215.02 stated, in pertinent part, as follows: 

But just what the framers of the proposed amendment had in mind by the use of the words and phrases “or other public hospitals, non-profit hospitals” is not entirely clear to us.  However, we believe we are on safe ground in holding that said phrases were added to emphasize that such county institutions, so acquired, were not to be oper​ated for profit and should be maintained by the tax levied under the amendment.  

In re Opinion of the Justices No. 93, 252 Ala. 194, 198, 41 So. 2d 559, 562 (1949).


Additional powers of a hospital authority are set forth in section 22-21-358 of the Code of Alabama.  Ala. Code § 22-21-358 (1997).  This section provides that, in addition to all other powers conferred upon a hospital authority, an authority shall exercise these powers, but only to the extent that these powers are not prohibited by the Constitution of Alabama.  Id.  Subsections (4) and (5) of section 22-21-358 of the Code states that a hospital authority may support sub​sidiaries, affiliates, and non-affiliates that are for-profit or nonprofit entities.  Id.  The authorization for the Cherokee County Healthcare Authority to expend ad valorem tax proceeds derives from section 215.02 of the Constitution.  Because section 215.02 of the Constitution does not permit Cherokee County to maintain a for-profit hospital, the Cherokee County Healthcare Authority may not contribute or pay to Community Health a portion of its ad valorem tax proceeds received pur​suant to section 215.02.


Moreover, the Legislature posed a similar question to the Supreme Court with regard to whether tax proceeds may be used to pay the bills of indigent county residents.  The Court addressed this matter in Opinion of the Justices No. 158, 266 Ala. 218, 95 So. 2d 923 (1957).  Specifically, the Legislature sought to enact legislation that would permit the proceeds of special county taxes to be used for the purpose of providing hospital care and treatment for indigent residents of the county.  Section 215.02 of the Constitution of Alabama was specifically addressed.  The Court determined that the limitations contained in section 215.02, as to use for the proceeds, prevented the use of the proceeds to pay the hospital bills of indigent persons.  The Court further held that any such legislation would contravene section 215.02 of the Constitution of Alabama.  For these same rea​sons, it is the opinion of this Office that tax proceeds received pursuant to section 215.02 may not be used to reimburse a for-profit hospital for the hospital bills of indigent county residents.


Because your first question was answered in the negative, this Office need not address your second question.

CONCLUSION


The Cherokee County Hospital Authority may not contribute or pay a portion of ad valorem tax proceeds to the Community Healthcare System, a for-profit corporation, to offset or reimburse the system for some of the indigent health care it provides.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.

Sincerely,

TROY KING

Attorney General

By:

BRENDA F. SMITH

Chief, Opinions Division

TK/MMG

128669/92108

