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Honorable Gregory Harris


Attorney, Bessemer City Council


Jackson ? Harris, P. C.


912 Dauphin Street


Mobile, Alabama 36604





Municipalities – Attorney Fees – Funds – Jefferson County





A municipality is authorized to pay the legal expenses to defend city officials or officers sued in their individual capacities if the municipality determines that: (1) the city has a proper corporate interest in the action; (2) the actions allegedly committed were done in the discharge of official duties; and (3) the official acted honestly and in good faith.








Dear Mr. Harris:





	This opinion of the Attorney General is issued in response to your request on behalf of the Bessemer City Council.








QUESTION





	Whether a municipality can pay attorneys’ fees of a municipal official where the municipality has been dismissed from suit, the municipal official is not named in the style of the case in an official capacity, but it is stated in the body of the complaint that the official is sued and was acting in both an official and individual capacity.








FACTS AND ANALYSIS





	In your opinion request, you provide the following information:





	This question arises out of a case, Bruce Y. Pettway v. Edward E. May, et al., where the plaintiff alleges, inter alia, that the mayor made certain false and slanderous statements about him, which caused plaintiff or his company not to be awarded a contract for the city’s health care plan.  The plaintiff also alleged that the mayor’s statements defamed his char�acter and interfered with his business relations with the city.  May is not named in his official capacity in the style of the suit; however, it is stated in the body of complaint that “May is the current mayor of Bessemer and is being sued in his official capacity and in his individual capacity” and that the “mayor was acting on behalf of the City at the time he made the [tortuous] comments because his statement related directly to the City’s business of selecting a benefits provider for its employees.”





	Cities have the authority to retain attorneys when to do so is deemed advisable to protect the city or its officers.  Ex parte City of Birmingham, 624 So. 2d 1018, 1020 (Ala. 1993).  A municipality is authorized to pay the legal expenses to defend city officials or officers if the municipality determines that: (1) the city has a proper corporate interest in the action; (2) the actions alleg�edly committed were done in the discharge of official duties; and (3) the official acted honestly and in good faith.  City of Montgomery v. Collins, 355 So. 2d 1111 (Ala. 1978); Opinion to Honorable Ronnie Bazzell, Chairman, Elmore Water Authority, dated September 8, 1997, A.G. No. 97-00273; Opinion to Hon�orable Houston Kennamer, Chairman, Jackson County Commission, dated August 18, 1986, A.G. No. 86-00333.  





	A proper corporate interest may include the risk of future litigation against the city if the case against the official is successful.  Collins at 1114-15.  In this case, you note that the city was named in the suit and has been dismissed from the suit.  Thus, the risk of future litigation against the city in this cir�cumstance would not be a proper corporate interest that would need to be pro�tected.  The city council may determine that some other corporate interest is involved.  A municipality should not, however, pay legal expenses related to acts that are clearly ultra vires or where no benefit from representing the official inures to the municipal corporation.  Greenough v. Huffstutler, 443 So. 2d 886, 890 (Ala. 1983).





	This Office has stated that a city may pay for legal counsel to defend city officials sued in their individual capacities if the city council determines that the factors outlined in Collins have been satisfied.  Opinion to Leonard O. Allen, Jr., Mayor, City of Russellville, dated January 7, 1983, A.G. No. 83-00132; Opinion to Honorable James P. Nix, Mayor, City of Fairhope, dated October 30, 1980, A.G. No. 81-00046.  Accordingly, the fact that the Mayor of Bessemer was sued in his individual capacity does not preclude the city council from determining that the factors outlined in Collins have been satisfied.








CONCLUSION





	A municipality is authorized to pay the legal expenses to defend city offi�cials or officers sued in their individual capacities if the municipality deter�mines that: (1) the city has a proper corporate interest in the action; (2) the actions allegedly committed were done in the discharge of official duties; and (3) the official acted honestly and in good faith.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rushing Payne of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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