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Executive Director


Board of Examiners of Assisted


  Living Administrators
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Montgomery, Alabama 36117





Assisted Living Administrators Board - Term of Office - Appointments





The terms of office of the members of the Board of Examiners of Assisted Living Administrators begins upon the expiration of the previous terms of office.  





Dear Ms. Baynes:





	This opinion of the Attorney General is issued in response to your request on behalf of the Board of Examiners of Assisted Living Administrators.








QUESTION





Do the terms of the current Board of Examiners of Assisted Living Administrators commence in April 2005 or the date the Governor appointed?








FACTS AND ANALYSIS





	In the opinion request, you provide a set of facts regarding the appoint�ments of each member of the Board of Examiners of Assisted Living Adminis�trators and have asked this Office to determine when each term commences.  The ultimate factual determination of the start date of each term is beyond the proper scope of an opinion of this Office.  This opinion instead provides what this Office deems to be a correct statement of the law that may be applied in making such determinations.  





	Appointments to the Board of Examiners of Assisted Living Administra�tors are governed by section 34-2A-3 of the Code of Alabama.  The pertinent portions thereof read as follows:





(a) There is created a Board of Examiners of Assisted Living Administrators composed of nine mem�bers, seven members as set out in this subsection, and two additional consumer members as set out in sub�section (b).  The membership of the board shall be inclusive and reflect the racial, gender, geographic, urban/rural, and economic diversity of the state.  The seven original members shall be composed as follows:  Five members shall be assisted living administrators duly licensed and registered under this chapter; one member shall be a physician licensed under the laws of the state who is actively concerned in a practice with the care of chronically ill and infirm, aged patients; and one shall be a licensed nursing home administrator who in the same or contiguous facility manages assisted living beds.  Appointments to the board for those positions to be held by assisted living adminis�trators shall be made by the Governor from a list of three nominees for each position to be submitted to the Governor by the Assisted Living Association of Ala�bama, Inc.  The appointment of the nursing home administrator shall be made from a list of three nomi�nees submitted to the Governor by the Alabama Nurs�ing Home Association, Inc.  The appointment to the board of the member for the position to be held by a physician shall be made from a list of three nominees submitted to the Governor by the Medical Association of the State of Alabama.





(b) Within 30 days of March 1, 2002, the Governor shall appoint two consumer members of the board.  The consumer members shall vote in all matters except licensure or discipline of licensees or applicants.  At least one consumer member shall be 65 years of age or older and no consumer member, or a spouse or immedi�ate family member of a consumer member, shall be a licensee of the board or be employed in the assisted living profession.





(c) When the terms of all members of the board expire in April 2005, the Governor shall appoint five members to two-year terms and four members to three-year terms as follows: Three assisted living adminis�trators, the licensed nursing home administrator, and one consumer member shall be appointed to two-year terms; two assisted living administrators, the licensed physician, and one consumer member shall be appointed to three-year terms.  Thereafter, all members shall serve three-year terms of office.





(d) All members of the board shall be citizens of the United States and shall be residents of the state.





(e) Except as otherwise provided in this section, each member shall serve three-year staggered terms and no board member shall serve more than two con�secutive full three-year terms.  All members shall continue to serve until the Governor appoints a succes�sor.





Ala. Code § 34-2A-3 (Supp. 2005).





	The clear intent of this statute is to create a set term of office for each member, which are then staggered, with three terms commencing each year.  This Office has previously held that, although the tenure of an individual in an office may be longer or shorter than a given term of office due to holdover or late appointment, the term of office remains constant.  See Opinion to Tim Burgess, County Administrator of Cherokee County, dated February 23, 2005, A.G. No. 2005-070 (Cherokee County Commission) (start of term of office retroactive to expiration of previous term, not actual start of duties).





	Section 34-2A-3(c) of the Code of Alabama specifically provides that the terms of all members will expire in April 2005.  Upon the expiration of these terms, the Governor shall appoint five members for two-year terms and four members for three-year terms.  The Code does not state when the terms of office for the new terms shall begin.  Accordingly, the general rule, as discussed above, is followed and the terms of office for these members begins upon the expiration of the previous terms, not when the appointments are actually made by the Governor.  








CONCLUSION





	The terms of office of the members of the Board of Examiners of Assisted Living Administrators begins upon the expiration of the previous terms of office.  





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact me.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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