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Honorable C. Daniel White


Attorney, Town of Flomaton


Post Office Box 676


Brewton, Alabama  36427





Municipalities – Mayors – Conflicts of Interest – Contracts – Escambia County





A Class 7 or 8 municipality may not enter into a non-bid contract with a non-domiciled business owned by the mayor.





A Class 7 or 8 municipality may enter into a contract with a business owned by the mayor pursuant to the Competitive Bid Law.





Dear Mr. White:





	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Flomaton.








QUESTION





	May the Town of Flomaton make purchases from a business owned by the mayor?








FACTS AND ANALYSIS





	For many years, the Town of Flomaton has done business with Bondurant’s Lumber and Hardware, which is located in Century, Florida, one mile south of the state line.  For most of that time, the town also did business with Miller’s Hardware, which was located in the corporate lim�its of the Town of Flomaton.





	A couple of years ago, Dewey Bondurant Jr., was elected Mayor of the Town of Flomaton.  Mr. Bondurant owns Bondurant Lumber and Hardware.  In January 2006, Miller’s Hardware, which was located in Flomaton, closed its business, leaving Bondurant’s as the only hardware store within fifteen miles of the Town of Flomaton.  The next nearest retail hardware stores are in Brewton and Atmore, some fifteen miles away.  The expense of a trip to one of these stores could be as much as $30.  Many times the purchase is $20 or less.  This is not economically feasible for the town.  The Town of Flomaton is a Class 8 municipality.  There is currently no hardware store in the town.





	Section 11-43-12 of the Code of Alabama states as follows:





(a) No alderman or officer or employee of the municipality shall be directly or indirectly interested in any work, business or contract, the expense, price or consideration of which is paid from the treasury, nor shall any member of the council or officer of the municipality be surety for any person having a contract, work or busi�ness with such municipality for the performance of which a surety may be required.





(b) Any person who violates any of the provisions of this section shall be guilty of a misdemeanor and, on conviction thereof, shall be fined not less than $50.00 nor more than $1,000.00, and may also be sentenced to hard labor for the county for not more than six months.





Ala. Code § 11-43-12 (1989).





	This Office has determined that this statute prevents a municipal officer, such as a mayor, from having even an indirect interest in any contract the consideration of which is paid from the municipal treasury.  Opinions to Honorable Philip Henry Pitts, City Attorney, City of Selma, dated September 23, 1983, A.G. No. 83-00486; Honorable John C. Jay, Jr., Mayor, City of Greensboro, dated July 8, 1982, A.G. No. 82-00431; Honorable Charles Couch, Mayor, Town of Union Grove, dated February 10, 1981, A.G. No. 81-00239; and to Honorable Boyd Whigham, Attorney, Town of Clio, dated March 27, 1979, A.G. No. 79-00107.





	Section 11-43-12.1(a) of the Code of Alabama states as follows:





(a) Notwithstanding any statute or law to the contrary, any municipality, in Class 7 or 8, may legally purchase from any of the elected officials of such municipality or employees of such municipality or board members of municipal boards organized under statutory authority by or for such municipality, any personal service or personal property, provided the elected official, employee or board member is the only domiciled vendor of the personal service or personal prop�erty, within the municipality and such elected official, employee or board member, may legally sell such personal service or personal property to the municipality. The cost or value of such per�sonal service or personal property authorized to be obtained or purchased under this section shall in no event exceed the sum of $3,000.00.  The elected official, employee or board member, if he proposes to sell to the municipality, shall not participate in the decision-making process deter�mining the purchase of such personal service or personal property but shall make any disclosure required by the provisions of the Code of Ethics for public officials, found in Chapter 25 of Title 36.  The governing body of such municipality shall determine and find that the elected official, employee or board member, from whom the pur�chase is to be made is the sole vendor domiciled in the municipality and that the selling price of such service or property is lower than could be obtained from a vendor domiciled outside the municipality, and, in making such determination, consideration may be given to the quality of ser�vice or property proposed to be supplied, con�formity with specifications, purposes for which required, terms of delivery, transportation charges and the date of delivery.





Ala. Code § 11-43-12.1(a) (1989).





	This statute would permit purchases by the Town of Flomaton from the mayor’s hardware store if the store was the only domiciled hardware vendor.  Because the mayor’s hardware store is not located within the Town of Flomaton, it is not a domiciled vendor, and this statute does not apply to the facts of this opinion.





	Section 11-43-12.1(b) and (c) of the Code of Alabama states as fol�lows:





(b) Notwithstanding any statute or law to the contrary, any municipality, in Class 7 or 8, may legally purchase from any of the elected officials, employee or board member, of such municipality any personal service or personal property under the Competitive Bid Law pro�cedures established by Article 3, Chapter 16, Title 41, and such elected officials, employee or board member may legally sell such personal service or personal property to such municipality under the procedures of said statutes.  The elected official, employee or board member, if he pro�poses to bid, shall not participate in the decision-making process determining the need for or the purchase of such personal service or personal property, or in the determination of the success�ful bidder, and the governing body shall affirma�tively find that the elected official, employee or board member, from whom the purchase is to be made, is the lowest responsible bidder as required by said statutes.  It shall be the duty and responsibility of the municipality to file a copy of any contract awarded to any of its elected officials, employees or board members, with the state ethics commission and all awards shall be a result of original bid takings.





It is the intention of the legislature by the adoption of this section to specifically remove any statutory or legal prohibitions against municipalities, in Classes 7 and 8, dealing with their elected officials, employees or board mem�bers, in the purchase of personal services or per�sonal property.





(c) In the event an elected official, employee or board member, offers to sell or submit a bid to the municipality, for the sale of personal property or a contract for furnishing personal services, the said official, employee or board member, shall make full disclosure of his ownership or extent of ownership in the business organization with which he is associated.  In the event the business organization is a partnership, the names and addresses and percentage of own�ership of the partners shall be disclosed and, in the event the business organization is a corpora�tion, the names and addresses and percentage of ownership of all stockholders shall be disclosed.  The disclosure required hereunder, shall be made, under oath of the elected official, employee or board member, in the original sub�mission to the municipality and in like manner in any contract or agreement entered into with the municipality.





Ala. Code § 11-43-12.1(b), (c) (1989).





	This Office has determined that, pursuant to this statute, a Class 7 or 8 municipality may legally purchase any personal service or personal property under the Competitive Bid Law from any elected official, employee, or board member provided the official, employee, or board member does not participate in the decision-making process and the offi�cial, employee, or board member is the lowest responsible bidder.  The official, employee, or board member shall make a full disclosure of the extent of his or her ownership in the business as required in section 11-43-12.1(c).  Id.; Opinions to Honorable Anne-Marie Lacy, Attorney, City of Madison, dated October 22, 2002, A.G. No. 2003-014 and to Honorable Burgin H. Kent, Attorney, Utilities Board of City of Trussville, dated June 19, 1997, A.G. No. 97-00213.  





	Any questions involving an interpretation of the Ethics Law should be addressed directly to the State Ethics Commission.








CONCLUSION





	A Class 7 or 8 municipality may not enter into a non-bid contract with a non-domiciled business owned by the mayor.  A Class 7 or 8 municipality may enter into a contract with a business owned by the mayor pursuant to the Competitive Bid Law.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Don E. Lawley of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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June 20, 2006





Honorable C. Daniel White


Page � PAGE �6�











