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Honorable Victor Gaston 
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1136 Hillcrest Crossing West
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To qualify for the exemption from privilege and license tax found in section 40-12-223(13) of the Code of Alabama, an air carrier is required to have a minimum of fifteen flights each day, with five or more different destinations, five days per week, for at least six months. 





Dear Representative Gaston:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Whether section 40-12-223(13) of the Code of Ala�bama requires an air company to have fifteen flights each day for five days in a week for six months to qualify for the exemption.








FACTS AND ANALYSIS





	Section 40-12-223(13) of the Code of Alabama exempts the following from privilege or license tax:


(13) The gross proceeds accruing from the leasing or rental of aircraft, replacement parts, components, sys�tems, sundries, and supplies affixed or used on said air�craft and all ground support equipment and vehicles used by or for the aircraft to or by a certificated or licensed air carrier with a hub operation within this state, for use in conducting intrastate, interstate or foreign commerce for transporting people or property by air. For the purpose of this subdivision, the words "hub operation within this state" shall be construed to have all of the following cri�teria:


a. There originates from the location 15 or more flight departures and five or more different first-stop destinations five days per week for six or more months during the calendar year; and


b. Passengers and/or property are regularly exchanged at the location between flights of the same or a different certificated or licensed air carrier.


Ala. Code § 40-12-223(13) (2003).


	In the case of State Dep’t of Revenue v. Delta Airlines, Inc., 549 So. 2d 1352 (Ala. Civ. App. 1989), the Alabama Court of Civil Appeals interpreted sec�tion 40-9-1(24) of the Code of Alabama, the predecessor statute to the current section 40-12-223(13) of the Code.  The language of both the predecessor statute and the current one is virtually identical.  The dispositive issue in Delta Airlines was the interpretation of the phrase “there originates from the location fifteen or more ‘flight departures.’”  Id. at 1354.  The Department of Revenue admitted that, if the Court “determined that there originated from Birmingham fifteen or more Delta flight departures five days per week for at least six months, then Delta would similarly satisfy the requirement of having at least five different ‘first stop destinations.’”  Id.  The Court determined that a flight departure originates at the point from which the aircraft takes off and terminates at its next scheduled des�tination, and fifteen or more daily Delta flights, five days a week, for at least six months had originated from Birmingham.  Therefore, Delta qualified for the exemption.








CONCLUSION





	Based on the foregoing, to be entitled to the exemption found in section 40-12-223(13) of the Code of Alabama, an air carrier is required to have fifteen flights each day, with five or more first-stop destinations, five days per week, for at least six months.  





I hope this opinion answers your question.  If this Office can be of further assistance, please do not hesitate to contact Margaret Johnson McNeill, Legal Division, Department of Revenue.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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