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A municipal judge may order the abatement of a nuisance as a condition of probation for the violation of a municipal nuisance ordinance.





Dear Judge Simmons:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	May a municipal judge order the abatement of a nuisance as a condition of probation for the violation of a municipal nuisance ordinance under Rule 27.1 of the Ala�bama Rules of Criminal Procedure?








FACTS AND ANALYSIS





	This Office has stated that a municipal judge has no authority to order the abatement of a nuisance as a penalty for the violation of a nuisance ordinance.  Opinion to Honorable Joseph W. Hudson, Cordova Municipal Judge, dated Novem�ber 15, 2005, A.G. No. 2006-022.  You question whether a municipal judge can do so as part of probation.





	This Office has recognized that a municipal judge has the authority to place an individual on probation under section 12-14-13 of the Code of Alabama.  Opinions to Honorable James H. Lackey, Presiding Judge, Mobile Municipal Court, dated August 14, 2001, A.G. No. 2001-257; Honorable Curtis H. Springer Jr., Presiding Judge, Montgomery Municipal Court, dated November 24, 1997, A.G. No. 98-00043.  Rule 27.1 of the Alabama Rules of Criminal Procedure gov�erns the granting of probation.  Ala. R. Crim. P. 27.1.  





	Most probation orders include a condition that the defendant obey all municipal, state, and federal laws.  See, e.g., Beard v. State, 871 So. 2d 866 (Ala. Crim. App. 2003).  That condition is applicable even without an express statement.  The Alabama Court of Criminal Appeals “has interpreted Rule 27 as incorporating the ‘implicit condition’ rule – that a condition implicit in every probationary sen�tence is that the defendant, while under sentence of probation, will not commit another criminal offense.”  Smoke v. State, 812 So. 2d 387, 390 (Ala. Crim. App. 2001).  An individual found guilty of a municipal nuisance ordinance who fails to abate the nuisance continues to violate the ordinance.  Thus, implicit in every pro�bation order for the violation of a municipal nuisance ordinance is the condition that the individual abate the nuisance.








CONCLUSION





	A municipal judge may order the abatement of a nuisance as a condition of probation for the violation of a municipal nuisance ordinance.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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