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The State may issue an Invitation to Bid (“ITB”) with bid specifications that contain brand names, products, and other offerings associated with particular products and/or services as long as the specifications are related to the use of the products and/or services and the objectives of the State.  The State may include these particular bid specifications if they are intended only to indicate a level of quality.





If the State determines that separate bid specifications are required to handle separate functions, the State may issue multiple ITBs and award separate contracts for products and/or services that run contemporaneously.  To justify the narrow specifications in each ITB issued, however, the State must have a reasonable basis for the specifications that are related to the use of the products and/or services and the objectives of the State.





Dear Senator Dial:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	May the State issue several ITBs and award several contracts for similar products and services that run coterminously?








FACTS AND ANALYSIS





	In your opinion request, you state that “cell phone service providers, which also provide ancillary services such as PDA push-to-talk, air cards for internet access, and e-mail integration, all have different offerings to meet the requirements of their customers.”  You also state that each pro�vider has a different infrastructure that supports its products.  Although some providers, however, may offer unique products and/or services that cover a unique service area, there are instances where the “cell phone service” and “ancillary services” offered by different providers may be sub�stantially similar.  In other instances, because of differences in infra�structure and the products used to deliver the cell phone service and/or ancillary service, etc., there may be distinctions in the products offered.  It is the under�standing of this Office that your opinion request focuses on those instances where such distinctions are present and whether, in that context, separate Invitations to Bid may be issued and contracts awarded that run contem�poraneously.  





	As a point of clarification, your request uses the term “co-terminously,” which suggests that the multiple ITBs and the resulting con�tracts are somehow connected or coexist and not merely that the differ�ent contracts can have similar performance periods.  In fact, as you have indi�cated in your request, the multiple ITBs would be meant to solicit bids for different needs and the resulting contracts would therefore be separate and distinct.  For this reason, and for the purposes of this opinion, this Office has determined that the term “contemporaneously” is best used to illustrate that separate ITBs for similar products and/or services may be issued and the respective contracts may be awarded for similar performance periods.





	Section 41-16-20(a) of the Code of Alabama, which contains the relevant portion of the State Competitive Bid Law, provides as follows:





	(a) With the exception of contracts for pub�lic works whose competitive bidding requirements are governed exclusively by Title 39, all contracts of whatever nature for labor, services, work, or for the purchase or lease of materials, equipment, supplies, or other personal property, involving seven thousand five hundred dollars ($7,500) or more, made by or on behalf of any state depart�ment, board, bureau, commission, committee, institution, corporation, authority, or office shall, except as otherwise provided in this article, be let by free and open competitive bidding, on sealed bids, to the lowest responsible bidder.





Ala. Code § 41-16-20(a) (2000).  In addition, section 41-16-27 of the Code of Alabama provides, in part, as follows:





	(a) When purchases are required to be made through competitive bidding, award shall, except as provided in subsection (e), be made to the low�est responsible bidder taking into consideration the qualities of the commodities proposed to be supplied, their conformity with specifications, the purposes for which required, the terms of delivery, transportation charges and the dates of delivery provided. . . .





Ala. Code § 41-16-27(a) (2000).  You ask whether the State may issue multiple ITBs and award different contracts for similar products and/or services that run contemporaneously.  It is the understanding of this Office that your request is not intended to be, nor should it be construed as sug�gesting, either explicitly or implicitly, that the procedures used by the Pur�chasing Division of the Department of Finance violate the Competitive Bid Law, that any current provider has not provided quality services, and/or that the Competitive Bid Law no longer applies to the products and/or ser�vices referenced in the request.  Similarly, our response should be con�strued in the same manner.





	The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dep’t of Mental Health and Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002); Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  The legislative intent in enacting the Competitive Bid Law was to get the best quality equipment at the lowest price.  White v. McDonald Ford Tractor Co., 287 Ala. 77, 86, 248 So. 2d 121, 129 (Ala. 1971).  In White, the court observed that where brand names were used to indicate a level of quality, the Competitive Bid Law was not violated if a bidder could offer a bid on comparable or better equipment.  Id. at 129.  The Alabama Supreme Court has reaffirmed this principle on several occasions. See, e.g., Mobile Dodge, Inc., v. Mobile County, 442 So. 2d 56, 60-61 (Ala. 1983); Int’l Telecommunications Sys. v. State, 359 So. 2d 364, 368 (Ala. 1978).  





	Relying on White, this Office has stated, in numerous opinions, that brand names and equipment types may be used in bid specifications to indicate a level of quality as long as a bidder may submit a bid on a prod�uct equal to or better than the brand name or equipment specified:  





Opinion to James B. Johnson, Sheriff, Baldwin County, dated December 14, 1990, A.G. No. 91-00124; 





Opinion to F. R. Albritton, Jr., Probate Judge, Wilcox County, dated September 15, 1986, A.G. No. 86-00359; 





Opinion to W. D. Scruggs, Jr., Attorney, Fort Payne Improvement Authority, dated May 13, 1986, A.G. No. 86-00251; 





Opinion to Nelson R. Starkey, Jr., Member, Alabama House of Rep�resentatives, dated December 6, 1985, A.G. No. 86-00070.  





	In 1995, the Alabama Supreme Court provided additional guidance on the use of narrow bid specifications:





	It is clear that a purchasing authority must have an articulable and reasonable basis upon which to determine that a particular bidder is the lowest responsible bidder or upon which to employ narrow bid specifications to qualify a product with particular characteristics, and we think it also clear that that basis must be related to the use of the product and to the objectives of the purchasing authority for which it is to be acquired.





Ericsson GE Mobile Communications, Inc. v. Motorola Communications & Electronics, Inc., 657 So. 2d 857, 864 (Ala. 1995).





	Accordingly, the State may issue an ITB with bid specifications that contain brand names, products, and other offerings associated with par�ticular products and/or services as long as the specifications are related to the use of the products and/or services and the objectives of the State, but only if they are intended to indicate a level of quality.  Any company otherwise qualified under state law to bid on similar products and/or ser�vices and offerings would remain eligible to bid on this ITB, even if the ITB uses brand names, products, and other offerings associated with a pro�vider that is not associated with that company.  That company may submit a bid on a product equal to or better than the brand name or equipment specified.





	For certain products and/or services, bid specifications designed for a specific function or objective of the State may not be well-suited for another function or objective of the State.  If the State determines that separate bid specifications are required to handle separate functions, the State may issue multiple ITBs and award different contracts for products and/or services that run contemporaneously.  The Competitive Bid Law does not prohibit separate contracts for products and/or services that may fall generally into the same category.  To justify, however, the narrow specifications in each ITB issued, the State must have a reasonable basis for the specifications that are related to the use of the products and/or the objectives of the State.





The decision on whether to issue separate ITBs rests with the Pur�chasing Division of the Department of Finance, whose duties include “purchas[ing] all personal property . . . for the state and each department, board, bureau, commission, agency, office and institution thereof,” “fix[ing] standards of quality and quantity and to develop standard specifi�cations for all personal property acquired by the state and each department, board, bureau, commission, agency, office and institution thereof” and “mak[ing] and supervis[ing] the execution of all contracts and leases for the use or acquisition of any personal property unless otherwise provided by law.” Ala. Code § 41-4-110 (2000). 








CONCLUSION





	The State may issue an ITB with bid specifications that contain brand names, products, and other offerings associated with a particular provider as long as the specifications are related to the use of the products and/or services and the objectives of the State.  The State may include these particular bid specifications if they are intended only to indicate a level of quality.





	If the State determines that separate bid specifications are required to handle separate functions, the State may issue multiple ITBs and award separate contracts for products and/or services for which the performance periods run contemporaneously.  To justify the narrow specifications in each ITB issued, however, the State must have a reasonable basis for the specifications that are related to the use of the products and/or services and the objectives of the State.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rushing Payne of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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