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Honorable Albert Hall


Member, House of Representatives


Post Office Box 275


Gurley, Alabama  35748





Counties – Cemeteries – Subdivisions – Health, County Boards of – Madison County





A county does not have the general authority to regulate cemeteries in subdivisions.





The county board of health, in conjunction with the probate judge and the county commission, may regulate the establishment or enlargement of cemeteries in the county.  The establishment or enlargement of cemeteries must be approved by the probate judge and the county commission based upon a recommendation by the county board of health.





A person owning or controlling a cemetery or the lands on which it is located, who seeks to abandon the cemetery, must give notice of the abandonment under section 11-47-62 of the Code of Alabama.





It is a crime to desecrate a grave or human remains or to destroy vegetation or property in a cemetery without a permit from the Alabama Historical Commission.





Dear Representative Hall:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Does the legislative authority granted to counties regarding subdivision regulations, pursuant to section 11-24-1 of the Code of Alabama, prevent their attention to cemeteries found in a proposed subdivision?








FACTS AND ANALYSIS





	Your request states that the Madison County Commission (“Commission”) adopted new subdivision regulations that became effective on August 1, 2005.  You further state that the Commission contends that the legislative authority that allows it to regulate subdivisions prohibits it from addressing cemeteries that may be found in a proposed subdivision.  This Office understands that family members are concerned about the protection of their existing family cemetery if the property on which it is located is subdivided.





	Sections 11-24-1 through 11-24-3 of the Code of Alabama govern the regula�tion of subdivisions situated outside a municipality in the county.  Ala. Code §§ 11-24-1 to 11-24-3 (Supp. 2005).  Section 11-24-1(b) specifically authorizes the county to “regulate the minimum size of lots, the planning and construction of all public streets, public roads, and drainage structures and require proper placement of public utilities to be located in proposed subdivisions of land or in proposed additions to subdivisions of land.”  Ala. Code § 11-24-1(b) (Supp. 2005).  This limited scope of the county’s authority is reemphasized in section 11-24-3.  That section provides for the hiring of inspectors by the county to investigate violations of its regulations “for the minimum size of lots, . . . public streets, public roads, and drainage structures, and . . . public utilities.”  Ala. Code § 11-24-3 (Supp. 2005).  





	Under the well-established rules of statutory construction, where a statute enumerates certain things on which it is to operate, the statute must be construed to exclude all things not expressly mentioned.  Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985).  For example, this Office has concluded in the following opinions that the statutory authority for the regulation of subdivisions by municipalities and counties does not include the restrictive covenants of subdivisions:





Opinion to Honorable David Seibert, Chairman, Limestone County Commis�sion, dated March 8, 2006, A.G. No. 2006-063; 





Opinion to Honorable J. David Stout, Mayor, City of Fort Payne, dated July 13, 1988, A.G. No. 88-00357; 





Opinion to Mayor Roger N. Wheeler, City of Alabaster, dated February 7, 1985, A.G. No. 85-00191; 





Opinion to Honorable Charles W. Penhale, Mayor, Town of Helena, dated September 1, 1981, A.G. No. 81-00559; 





Opinion to Mr. Milton W. Stuckey, City Clerk, City of Fultondale, dated March 19, 1981, A.G. No. 81-00293.  





Where, as here, the Legislature has chosen not to give the county the authority to regulate cemeteries in subdivisions, it is the opinion of this Office that the county may not do so.





	The county’s authority regarding cemeteries is limited to the establishment or enlargement of a cemetery.  Sections 11-17-1 through 11-17-6 of the Code of Alabama generally address the dedication of burial places, graveyards, and ceme�teries by counties.  Section 22-20-4 provides for the role of the county board of health in the process.  Five or more citizens may petition the probate judge and county commission to appoint a commission to locate or enlarge a cemetery in the county.  Ala. Code § 11-17-1 (1989); Ala. Code § 22-20-4 (1997).  “Before act�ing upon the application, the judge of probate and county commission . . . shall refer the application to the board of health of the county for investigation.”  Ala. Code § 22-20-4 (1997).  The board of health must submit a report approving or disapproving an application.  Id.  The probate judge and county must grant or deny the application based on consideration of the report.  Id.  If an application is granted, the cemetery or enlargement is dedicated to the public when the pro�ceedings are recorded in the probate office.  Ala. Code § 11-17-6 (1989).





	Other provisions of the Code of Alabama operate to protect cemeteries gen�erally.  These provisions continue to apply if the cemetery happens to be located on property that is subdivided.  Sections 11-47-60 through 11-47-74 of the Code of Alabama provide for the abandonment of cemeteries.  Section 11-47-60(b) states that “[a]ny . . . person owning or controlling any cemetery or the lands on which any grave or cemetery is located in this state may also declare for the abandonment in whole or in part of any such cemetery . . . and for the removal of human remains interred therein to another cemetery.”  Ala. Code § 11-47-60(b) (1992).  Section 11-47-62 of the Code of Alabama requires notice of the declaration for abandon�ment of a cemetery to be published in a newspaper of general circulation in the county, posted in three conspicuous places in the cemetery, and mailed to the liv�ing heirs of persons buried in the cemetery.  Ala. Code § 11-47-62(a) & (c) (1992).  Furthermore, section 13A-7-23.1 of the Code of Alabama makes it a crime to desecrate a grave or human remains or to destroy vegetation or property in a cemetery without a permit from the Alabama Historical Commission.  Ala. Code § 13A-7-23.1 (1994).








CONCLUSION





	A county does not have the general authority to regulate cemeteries in sub�divisions.  





	The county board of health, in conjunction with the probate judge and the county commission, may regulate the establishment or enlargement of cemeteries in the county.  The establishment or enlargement of cemeteries must be approved by the probate judge and the county commission based upon a recommendation by the county board of health.





	A person owning or controlling a cemetery or the lands on which it is located, who seeks to abandon the cemetery, must give notice of the abandonment under section 11-47-62 of the Code of Alabama.





	It a crime to desecrate a grave or human remains or to destroy vegetation or property in a cemetery without a permit from the Alabama Historical Commission.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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