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AMENDED 8/10/2006


Honorable William T. Musgrove, III


Attorney, City of Florence


Post Office Box 98 


Florence, Alabama 35631-0098





Open Meetings Act – Civil Service Board – Executive Sessions – Employees, Employers, Employment – Lauderdale County





The Open Meetings Act permits governmental boards to convene an executive session to interview current public employees in connection with promoting these employees to fill vacant positions when those positions do not require the interviewee to file a Statement of Economic Interests with the Alabama Ethics Commission and only those portions of the meeting that involve the general reputation and character, physical condition, professional competence, mental health, and job performance of the employee are discussed in executive session.  The professional competence of a person may be discussed in executive session only when that person’s position qualifies as a profession as specified in section 36-25A-2(8) of the Code of Alabama.





Dear Mr. Musgrove:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Florence.








QUESTION





	May the Civil Service Board of the City of Florence, in connection with promoting current employees to fill vacant positions, conduct interviews of applicants, who not required to file a Statement of Economic Inter�ests with the Alabama Ethics Commission, in executive session?








FACTS AND ANALYSIS





	In your letter of request, you state the following:





	The Civil Service Board (“Board”) is the entity responsible for hiring and promoting employees and offi�cers in the Florence Police Department and Florence Fire and Rescue Department.  As part of the promotional process, the Board interviews qualified applicants to fill vacant positions.  If a quorum of the Board members is present for the interview, then the interviews would con�stitute open meetings subject to the provisions of the Ala�bama Sunshine Law.  All of the Board’s interviews at issue with respect to this request for an opinion involve employees who are not required to file a Statement of Economic Interests with the Alabama Ethics Commission.





	Section 36-25A-7(a)(1) of the Code of Alabama allows the Board to convene an executive session to “dis�cuss” the general reputation and character, physical con�dition, professional competence, mental health, or job performance of the employees.  This would certainly include the deliberations of the Board after the interviews regarding the applicants’ general reputation and charac�ter, physical condition, professional competence, mental health, and job performance.  It is unclear, however, whether “discuss” would include the actual interviews during which applicants would answer questions asked by the Board members regarding their general reputation and character, physical condition, professional competence, mental health, and/or job performance as opposed to the Board members “discussing” these topics among them�selves.





	If section 36-25A-7(a)(1) does not allow the Board to conduct interviews in executive session, then the will�ingness of applicants to answer important personal ques�tions will almost certainly be stifled because any member of the public, including applicants vying for the same position, will have a right to be present for the interviews.  Ultimately, it could discourage qualified can�didates from applying for promotions.





	To remedy Alabama’s vague Sunshine Law, the Legislature passed the Open Meetings Act of 2005 (“OMA”), which became effective October 1, 2005, and is codified in section 36-25A-1, et seq. of the Code of Alabama.  The purpose of the OMA is to permit the public to witness the deliberative process of governmental agencies as defined in section 36-25A-2(6) of the Code.  Ala. Code § 36-25A-1 (Supp. 2005).  Your question contemplates the application and interpretation of this new law.  The threshold question is whether the OMA applies to your organi�zation.  Section 36-25A-2 states, in pertinent part, as follows: 





	As used in and for determining the applicability of this chapter, the following words shall have the following meanings solely for the purposes of this chapter:





	(1)  Deliberation.  An exchange of information or ideas among a quorum of members of a govern�mental body intended to arrive at or influence a decision as to how the members of the governmen�tal body should vote on a specific matter that, at the time of the exchange, the participating members expect to come before the body immediately fol�lowing the discussion or at a time later.





	(2)  Executive Session.  That portion of a meeting of a governmental body from which the public is excluded for one or more of the reasons prescribed in Section 36-25A-7(a).





. . . 





	(4)  Governmental body.  All boards, bodies, and commissions of the executive and legislative departments of the state or its political subdivisions or municipalities which expend or appropriate public funds; all multimember governing bodies of departments, agencies, institutions, and instrumen�talities of the executive and legislative departments of the state or its political subdivisions or munici�palities, including, without limitation, all corpora�tions and other instrumentalities whose governing boards are comprised of a majority of members who are appointed or elected by the state or its political subdivisions, counties or municipalities; and all quasi-judicial bodies of the executive and legislative departments of the state and all stand�ing, special, or advisory committees or subcommit�tees of, or appointed by, the body.  The term “governmental body” does not include any of the following:





     a.	Legislative party caucuses or coali�tions.





     b.	Alabama appellate or trial courts, except as required by the constitution of this state or any body governed by rules of the Alabama Supreme Court.





     c.	Voluntary membership associations comprised of public employees, counties, municipalities, or their instrumentalities which have not been delegated any legislative or executive functions by the Legislature or Governor.





. . . 





	(6)  Meeting. a. Subject to the limitations herein, the term meeting shall only apply to the following:





     1.  The prearranged gathering of a quorum of a governmental body or a quorum of a committee or subcommittee of a governmental body at a time and place which is set by law or operation of law.  





     2.  The prearranged gathering of a quorum of a governmental body or a quorum of a committee or subcommittee of a governmental body during which the body, committee, or subcommittee of the gov�ernmental body is authorized, either by law or otherwise, to exercise the powers which it pos�sesses or approve the expenditure of public funds.





     3.  The gathering, whether or not it was pre�arranged, of a quorum of a governmental body or a quorum of a committee or a subcommittee of a gov�ernmental body during which the members of the governmental body deliberate specific matters that, at the time of the exchange, the participating members expect to come before the body, commit�tee, or subcommittee at a later date.





	     b.  The term “meeting” shall not include:





     1.  Occasions when a quorum of a gov�ernmental body, committee, or subcommittee attends social gatherings, conventions, con�ferences, training programs, press con�ferences, media events, or otherwise gathers so long as the governmental body does not deliberate specifics matters that, at the time of the exchange, the participating members expect to come before the governmental body at a later date.





     2.  Occasions when a quorum of a gov�ernmental body gathers, in person or by electronic communication, with state or fed�eral officials for the purpose of reporting or obtaining information or seeking support for issues of importance to the governmental body.





. . . 





	(12)	Quorum.  Unless otherwise provided by law, a quorum is a majority of the voting members of a gov�ernmental body.  Except where a governmental body is prohibited from holding a non-emergency meeting as defined in subdivision (6)a.1. between the date of election of members and the date such members take office, any person elected to serve on a governmental body shall be counted in the determination of whether a quo�rum of that governmental body is present, except for any meeting as defined in subdivisions (6)a.1. and 2., begin�ning on the date of certification of the results of the general election.  In the case of appointment to a gov�ernmental body, any person shall be counted in the determination of whether a quorum of that governmental body is present, except for any meeting as defined in subdivisions (6)a.1. and 2., from the date that the appointment is made or issued whether or not the appointment is effective on that date.





Ala. Code § 36-25A-2 (Supp. 2005).  Because the Florence Civil Service Board is a governmental body, as defined in section 36-25A-2(4) of the Code, the Open Meetings Act applies to this Board.  Ala. Code § 36-25A-2(4) (Supp. 2005).  Further, the gathering of the Board clearly fits within the definition of a meeting as described in section 36-25A-2(6) of the Code.  Ala. Code § 36-25A-2(6) (Supp. 2005).





	An issue imbedded in your question is whether it is permissible for persons other than board members to attend meetings that are conducted in executive ses�sion.  In Stallworth v. City of Evergreen, 680 So. 2d 229 (Ala. 1996), the City of Evergreen convened an executive session with Freddie Stallworth, who was employed as a personnel officer for the City of Evergreen, and questioned Mr. Stallworth regarding payroll discrepancies.  In an opinion to Vaughn Hill Robison, Attorney at Law, dated December 7, 1990, A.G. No. 91-00120, this Office deter�mined that the Montgomery County Board of Education may conduct its evaluation of the superintendent in executive session and may meet with the superintendent in executive session to discuss the evaluation to the extent that the evaluation and ensuing discussion involve the “character and good name” of the superintendent.  As such, although an executive session is a closed meeting to the public, a gov�ernmental body may invite persons to attend an executive session as long as that person does not participate in the deliberation of the board [State Bd. of Heating and Air Conditioning Contractors v. Wilson, 726 So. 2d 679 (Ala. Civ. App. 1998)] and topics discussed are limited to the accepted exceptions found within the Open Meetings Act.





	Your question further contemplates whether the topics the Board plans to discuss during an interview fit within one of the accepted instances for conducting an executive session or closed meeting.  Section 36-25A-7(a) states nine instances when an executive session is permissible.  More particularly, section 36-25A-7(a)(1) states that an executive session is permissible to discuss the general repu�tation and character, physical condition, professional competence, or mental health of individuals, which includes public employees, or to discuss the job performance of certain public employees.  Ala. Code § 36-25A-7(a)(1) (Supp. 2005).  An executive session is not permitted to discuss the job performance of public offi�cials or public employees who are employed in a classification that requires that public employee or public official to file a Statement of Economic Interests with the Alabama Ethics Commission.  Id.  





	Section 36-25A-2 defines general reputation and character, professional competence, job performance, and public employee as follows:





		(3)  General reputation and character.  Char�acteristics or actions of a person directly involving good or bad ethical conduct, moral turpitude, or suspected criminal activity, not including job performance.





. . . 





		(5)  Job performance.  The observed conduct or actions of a public employee or public official while on the job in furtherance of his or her assigned duties.  Job performance includes whether a person is meeting, exceeding, or failing to meet job requirements or whether formal employment action should be taken by the gov�ernmental body.  Job performance does not include the general reputation and character of the person being dis�cussed.





. . .





	(8)  Professional competence.  The ability of an individual to practice a profession within the profession’s acceptable standards of care and responsibility.  A pro�fession is a vocation requiring certification by the State of Alabama or passage of a state licensing examination that may only be granted to or taken by persons who have completed at least three years of college-level education and obtained at least a college-level degree.





		(9)  Public employee.  Any person employed at the state, county, or municipal levels of government or their instrumentalities, including governmental corporations and authorities, who is paid in whole or in part from state, county, or municipal funds.  A public employee does not include a person employed  on a part-time basis whose employment is limited to providing professional services other than lobbying, the compensation for which con�stitutes less than 50 percent of the part-time employee’s income.





Ala. Code § 36-25A-2 (Supp. 2005).  





	The term “physical condition” is not defined in the statute.  Webster’s Dic�tionary defines “condition” as “the physical status of the body as a whole <good condition><poor condition> or of one of its parts- usu. used to indicate abnormal�ity <a serious heart condition>. . . .”  Webster’s Third New International Dictionary of the English Language Unabridged 473 (3rd ed. 2002).  Webster’s Dictionary also defines “health” as “the condition of an organism or one of its parts in which it performs its vital functions normally or properly: the state of being sound in body or mind <nursed back to health><mental health>. . . .” Webster’s Third New International Dictionary of the English Language Unabridged 473 (3rd ed. 2002).  





	In determining the meaning of a statute, courts look to the plain meaning of the words as written by the Legislature.  DeKalb County LP Gas Co., Inc., v. Sub�urban Gas, Inc., 729 So. 2d 270 (Ala. 1998).  “The fundamental rule of statutory construction is to ascertain and give effect to the intent of the legislature in enacting the statute.  Absent a clearly expressed legislative intent to the contrary, the language of the statute is conclusive.  Words used in a statute must be given their natural, plain, ordinary, and commonly understood meaning, and where plain language is used a court is bound to interpret that language to mean exactly what it says.”  IMED Corp. v. Sys. Eng’g Assocs. Corp., 602 So. 2d 344 (Ala. 1992). Where the language of a statute is clear and “there remains no room for judicial construction[,] . . . the clearly expressed intent of the legislature must be given effect.”  Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985) (citing Dumas Bros. Mfg. Co. v. Southern Guar. Ins. Co., 431 So. 2d 534 (Ala. 1983)).  





	Section 36-25A-2(8) qualifies the term “profession” as “a vocation requiring certification by the State or Alabama or passage of a state licensing examination that may only be granted to or taken by persons who have completed at least three years of college-level education and obtained at least a college-level degree.”  Ala. Code § 36-25A-2(8) (Supp. 2005).  As such, a gov�ernmental agency may only discuss the professional competence of a person in executive session when that person’s position qualifies as a profession as specified in section 36-25A-2(8).  





	It is the opinion of this Office that the Florence Civil Service Board may conduct interviews of public employees, who are not required to file a Statement of Economic Interests, in executive session to the extent that the topics discussed in those interviews are expressly limited to the general reputation and character, physical condition, mental health, and job performance of the public employee.  The Board, however, in convening an executive session, should follow the pro�cedures as set forth in section 36-25A-7(b) of the Code.  Ala. Code § 36-25A-7(b) (Supp. 2005).








CONCLUSION





	The Open Meetings Act permits governmental boards to convene an execu�tive session to interview current public employees in connection with promoting these employees to fill vacant positions when those positions do not require the interviewee to file a Statement of Economic Interests with the Alabama Ethics Commission and only those portions of the meeting that involve the general repu�tation and character, physical condition, professional competence, mental health, and job performance of the employee are discussed in executive session.  The pro�fessional competence of a person may be discussed in executive session only when that person’s position qualifies as a profession as specified in section 36-25A-2(8) of the Code of Alabama.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet M. Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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