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Honorable Neal Morrison


Member, House of Representatives


Post Office Box 1556


Cullman, Alabama  35056





Honorable Blaine Galliher


Member, House of Representatives


Post Office Box 4353


Gadsden, Alabama  35904-4353





Contracts – Contract Review Oversight Committee – Advertising – Purchasing – Competitive Bid Law – Cullman County – Etowah County





A contract to solely purchase airtime on radio and television stations is a purchase of a product, not a personal or professional service, subject to review by the Contract Review Permanent Legislative Oversight Committee (“Committee”).  A contract with an ad agency or an independent contractor to purchase the services of the agency or contractor to aid the State in the selection of the radio and television airtimes to be purchased and to actually place the advertisements with the radio and television stations is a purchase of a service.  A contract to purchase airtime and the services of an ad agency or independent contractor to aid the State in the selection of the airtimes and to place the advertisements is subject to review by the Committee if the total amount of the contract exceeds $1500 and the contract is not let by competitive bid.





Dear Sirs:





	This opinion of the Attorney General is issued in response to your request. 








QUESTIONS





	1.  Is airtime considered a product or a service?





	2.  Is hiring an ad agency a purchase of a product or service?





	3.  Can a constitutional officer, state agency, or anyone else subject to the review of the Contract Review Oversight Committee purchase airtime on radio or television with a purchase order?








FACTS AND ANALYSIS





	Your questions relate to whether a contract by a state agency to purchase airtime on radio and television to promote or advertise an issue the state agency is required or authorized to promote must be submitted to the Contract Review Permanent Legislative Oversight Committee.  Your questions are not related to any specific contract, but are general questions concerning the Committee’s authority to review contracts for the purchase of airtime.  





	The Committee is given the following statutory duties and responsibili�ties:





The committee shall have the responsibility of review�ing contracts for personal or professional services with private entities or individuals to be paid out of appropriated funds, federal or state, on a state war�rant issued as recompense for those services.  Each state department entering into a contract to be paid out of appropriated funds, federal or state, on a state war�rant which is notified by the committee is required to submit to the committee any proposed contract for personal or professional services.  Each contract shall be accompanied by an itemization of the total cost estimate of the contract.  The department may, in lieu of the proposed contract, submit to the committee a letter of intent to contract. Such letter of intent to con�tract shall indicate the contracting parties, the services to be performed, an itemization of the total cost estimate of the contract, and such other information as the department may deem pertinent to the committee review of the contract. The committee shall review and comment where necessary on any such contract or letter of intent to contract within a reasonable time not to exceed 45 days after the department has submitted the contract or letter of intent to contract to the committee. Any contract made by the state or any of its agencies or departments in violation of this section and without prior review by the committee of either the contract or the letter of intent to contract shall be void ab initio. If the committee fails to review and comment upon any contract or letter of intent to contract within the afore�mentioned 45-day time period, such contract shall be deemed to have been reviewed in compliance with this section.





Should the department elect to submit a letter of intent to contract in lieu of a proposed contract, as authorized in the preceding paragraph, the department shall be required to submit to the committee for its information the contract described in the letter of intent upon the execution of the contract.





Ala. Code § 29-2-41 (2003).  





	Based on section 29-2-41 of the Code, the Committee has the authority to review contracts for personal and professional services, unless the contract is exempted under the exclusions provided in section 29-2-41.3 of the Code of Alabama.  Section 29-2-41.3 excludes personal and professional service con�tracts for insurance, contracts let by competitive bid, contracts entered into by public corporations and authorities, and any contract where the total amount of the contract does not exceed $1500.  Ala. Code § 29-2-41.3 (2003).  





	A contract for the purchase of goods or products is not subject to review by the Committee.  Thus, your first question is whether the purchase of airtime on radio and television is the purchase of a product or a service.  Obviously, this term is not defined in the Code of Alabama.  The Competitive Bid Law requires that all contracts by a state agency for labor, services, work, or for the purchase or lease of materials, equipment, supplies, or other personal property involving $7500 or more shall be made through the competitive bid process.  Ala. Code § 41-16-20, et seq. (2000).  This Office has been informed that the Purchasing Division of the Finance Department generally considers the purchase of airtime to be subject to the Competitive Bid Law, but it is treated as a non�biddable item, because it is considered an item, by its very nature, that is impossible of award by competitive bidding.  See Ala. Code § 41-16-21(a) (Supp. 2005) (contracts for which competitive bidding is not generally required).  Accordingly, the Purchasing Division will issue a purchase order to a state agency for the purchase of airtime on radio and television stations.  It is the opinion of this Office that where only airtime is purchased and the actual direct purchase of airtime is from a radio or television station for the purpose of running an advertisement during that airtime, that direct purchase would be con�sidered the purchase of a product.  Thus, as commonly used, airtime, standing alone, would not be considered a service.  





	A contract with an ad agency or an independent contractor that assists the agency in the selection of the radio and television airtimes to be purchased and to actually place the advertisements with the radio and television stations would be considered a purchase of a service.  In most instances, a state agency pur�chases airtime by a contract with an ad agency or an independent contractor to provide the service of selecting the radio and television stations, the times that the advertisements should be aired, and placing the advertisements with the sta�tions.  This service may be based on criteria selected or specified by the state agency, but is nevertheless a service provided to the state agency.  A contract that purchases the airtime and provides these services where the total amount of the contract exceeds $1500 must be submitted to the Committee for review.  See Ala. Code § 29-2-41.3 (2003).  If the contract for personal or professional ser�vices is actually let by competitive bid, the contract is not subject to review by the Committee.  Ala. Code § 29-2-41.3 (2003) (exclusions to review by the Committee).  





	In other instances, a state agency may contract with an ad agency or an independent contractor to produce an advertisement.  A contract to produce or create an advertisement is a contract for services and, if the contract exceeds $1500, it must be submitted to the Committee for review.  In some cases, a state agency may enter into one contract that provides for the purchase of the airtime, the service of selecting the stations, and the creation of the advertisement.  A contract that provides both of these services and the purchase of airtime is also a contract for personal or professional services that must be submitted to the Committee for review if the total amount of the contract exceeds $1500 and the contract is not let by competitive bid.





	This Office has been informed that, in some cases, an independent con�tractor will provide, without a specified fee to the state agency, the service of selecting the radio and television stations based on criteria selected by the agency, the times that the advertisements should be aired, and placing the advertisements with the stations.  Apparently, a fee is paid to the contractor, either by the radio and television stations that run the advertisements or by the independent contractor retaining a portion of the funds paid by the state agency for the airtime.  Thus, the question is whether a contract to purchase airtime for a specified amount that does not include a specified fee for the services pro�vided by the independent contractor is a contract that must be submitted to the Committee.  The Committee has the authority to review contracts for personal and professional services where the total amount of the contract exceeds $1500.  In this situation, services are being provided to the state agency, even if the state agency is not directly billed for the services.  The State is indirectly pay�ing for the services, because the fee paid to the independent contractor by the radio and television stations would be paid from the funds paid to the independ�ent contractor for the purchase of the airtime or the fee is deducted from the funds paid by the state agency to the independent contractor.  It is the opinion of this Office that a contract for the purchase of airtime that includes the ser�vices of an independent contractor, even though a fee is not directly charged to the state agency, is a contract for personal or professional services that must be submitted to the Committee for review if the total amount of the contract exceeds $1500 and the contract is not let by competitive bid.





	This opinion is not intended as a review of any particular contract for a determination as to whether the contract meets the requirements for review by the Committee.  Each state agency must review its own contracts for a determi�nation as to whether the contract is a contract for personal or professional ser�vices that must be submitted to the Committee for review.  Any contract that is required to be submitted to the Committee is void if entered into without review by the Committee.  Accordingly, this Office recommends that, if an agency has any doubt as to whether a contract is subject to review by the Committee, it should submit the contract out of an abundance of caution.








CONCLUSION





	A contract to solely purchase airtime on radio and television stations is a purchase of a product, not a personal or professional service, subject to review by the Contract Review Permanent Legislative Oversight Committee.  A contract with an ad agency or an independent contractor to purchase the services of the agency or contractor to aid the State in the selection of the radio and television airtimes to be purchased and to actually place the advertisements with the radio and television stations is a purchase of a service.  A contract to purchase airtime and the services of an ad agency or independent contractor to aid the State in the selection of the airtimes and to place the advertisements is subject to review by the Committee if the total amount of the contract exceeds $1500 and the contract is not let by competitive bid.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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