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Honorable Greg Morris


Attorney, City of Irondale


867 Honeysuckle Drive


Fultondale, Alabama  35068





Gasoline Tax – Municipalities – Equipment – Streets – Jefferson County





A municipality may use the proceeds of the seven cent gasoline tax to purchase a leaf vacuum truck.





Dear Mr. Morris:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Irondale.








QUESTION





	May the City of Irondale use the seven cent gasoline tax fund to purchase a leaf vacuum truck?








FACTS AND ANALYSIS





	The City of Irondale has approved an ordinance that requires the bagging of leaves and debris.  Many leaves still end up in the ditches and public rights-of-way.  These leaves cause public safety hazards and create unsafe driving conditions at some locations.  These leaves also clog the storm drains and gutters throughout the city causing flooding of the roads.  The city council of the City of Irondale is asking if they may use the proceeds from the seven cent gasoline tax to purchase a leaf vacuum truck.





	The provisions concerning the seven cent gasoline tax are found at section 40-17-30 through section 40-17-82 of the Code of Alabama.  Section 40-17-31(c)(2) of the Code of Alabama provides, in pertinent part, as follows:





	The revenue arising from the sale of gasoline as herein defined, except gasoline sold for use as fuel to propel aircraft and which gasoline is subject to the tax imposed in subsection (d) of this section, and except for revenues from the supplemental net tax proceeds, for all other purposes shall not be used for any purpose other than for the construction, improvement, maintenance, and supervision of highways, bridges, and streets, including the retirement of bonds for the payment of which such revenues have been or may hereafter be pledged.





Ala. Code § 40-17-31(c)(2) (2003).





	Section 40-17-78(3) of the Code of Alabama provides as follows:





	Where the use is by a municipality, such use shall be for transportation planning, the construction, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways, including payment of the principal of and interest on any securities at any time issued by the municipality pursuant to law for the payment of which any part of the net tax proceeds were or may be lawfully pledged; provided, that no part of the net tax proceeds referred to in this section shall be expended contrary to the provisions of  the constitution; and provided further, that funds distributed to municipalities under the provisions of this division shall not be commingled with other funds of the municipality and shall be kept and disbursed by such municipality from a special fund only for the purposes hereinabove provided.





Ala. Code § 40-17-78(3) (2003).





	This Office has previously determined that a municipality may use seven cent gasoline tax proceeds for drainage improvements if such drainage improvements are directly connected with and necessary for the maintenance and repair of a road.  Opinions to Honorable Richard Laird, Member, House of Representatives, dated September 29, 1986, A.G. No. 86-00387, and to Honorable Kenneth Moss, Mayor, City of Creola, dated March 5, 1984, A.G. No. 84-00193.





	This Office has also previously determined that a municipality may use seven cent gasoline tax proceeds to purchase equipment to be used in construction, reconstruction, maintenance, widening, and improvement of public roads, bridges, streets, and other public places.  Opinions to Honorable G. William Noble, Mayor, City of Gardendale, dated October 7, 1980, A.G. No. 81-00005, and to Honorable E. D. Kennedy, Clerk, Town of Oak Hill, dated February 10, 1977, A.G. File No. 198.





	This Office has also previously determined that a municipality may use seven cent gasoline tax proceeds to purchase a tractor to be used for the maintenance of municipal streets and roads.  Opinion to Honorable Boyd Graben, Mayor, Town of Fyffe, dated January 5, 1990, A.G. No. 90-00084.





	“Maintenance” is defined in Black’s Law Dictionary as “[t]he care and work put into property to keep it operating and productive; general repair and upkeep.”  Black’s Law Dictionary 965 (7th ed. 1999).  The accumulation of leaves has caused unsafe driving conditions and, by clogging the storm drains and gutters, has caused flooding of city streets. From the facts in your request letter, it is clear that a leaf vacuum truck is equipment that is needed for the maintenance of the public streets, alleys, and rights-of-way in your city.








CONCLUSION





	The City of Irondale may use the proceeds of the seven cent gasoline tax to purchase a leaf vacuum truck to be used for the maintenance of public streets, alleys, and rights-of-way.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Don E. Lawley of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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