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Honorable Keith A. Howard


Attorney, City of Wetumpka


102 South Boundary Street


Wetumpka, Alabama  36092





Municipalities – Indians – Indian Reservation – Police Powers – Fire Protection – Violent Crime Control and Law Enforcement Act of 1994 – Elmore County





The City of Wetumpka has no duty to provide police or fire services on the Poarch Band of Creek Indians Reservation in Elmore County.





Although the city has no duty to provide day-to-day police patrols of the reservation, it does have a duty to respond to certain incidents in which it has jurisdiction.  A city police officer may arrest for a violation of state law, either misdemeanor or felony, committed on the reservation, only where both the accused and the victim, or just the accused in a victimless crime, are non-Indians.  A felony is prosecuted in circuit court and a misdemeanor in district court.





A city police officer can follow an offender onto the reservation in hot pursuit, whether for a felony or misdemeanor, to determine whether the offender is an Indian or non-Indian.  If the offender is a non-Indian, the officer can take custody of the offender.  If the offender is an Indian, and the tribe has adopted extradition procedures, the officer should transfer custody to tribal police, and those procedures should be followed.  In the absence of tribal extradition procedures, the officer can take custody of an Indian.





The Violent Crime Control and Law Enforcement Act of 1994 gave no authority to state or local law enforcement agencies to operate on an Indian reservation.





Dear Mr. Howard:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Wetumpka.








QUESTIONS





	1.	Under certain United States Supreme Court cases and federal statutes, it is indicated that the “State” has jurisdiction of certain crimes occurring on an Indian reservation.  As used in these cases, does “State” mean the State of Alabama so that crimes must be prosecuted in the Circuit Court of Elmore County, does “State” mean its political subdivisions so that misdemeanors are initially prosecuted in the Elmore County District Court, or does “State” refer to cities so that misdemeanors must be prosecuted in the Wetumpka Municipal Court?





     a.  A city generally has only the powers given to it by the Constitution, or by statutes or legislative acts.  What constitutional provisions, statutes, or acts, if any, give the City of Wetumpka the author�ity to make arrests in a sovereign nation (i.e., on the Poarch Band of Creek Indians [“PCI”] Reserva�tion) or to prosecute in its courts crimes occurring on the reservation?





	2.  Does the city have a duty to provide police ser�vices on the reservation?





     a.  Does the answer depend on whether the vic�tim or defendant is an Indian?





     b.  Does the answer depend on whether the crime is a misdemeanor or a felony?





	3.   If, under any circumstances, the city has a duty to respond and a misdemeanor or felony arrest results, what court system is responsible for prosecuting the case:  tribal court, federal court, Elmore County District Court, or Wetumpka Municipal Court?





     a.  Does the answer depend on whether the vic�tim or defendant is an Indian?





	4.  Under 18 U.S.C. §§1151-1153 and other applica�ble laws, certain crimes, including disorderly conduct and drunk driving, are “victimless” crimes.  If a “victimless” crime occurs on the reservation, does the city have a duty to respond?





     a.  If the city responds and makes a mis�demeanor arrest, is the case prosecuted in Elmore County District Court, federal court, municipal, or tribal court?





     b.  Do the answers depend on whether an Indian or non-Indian is involved?





	5.  Are there special laws, such as the Violent Crime Control and Law Enforcement Act of 1994 dealing with domestic violence crimes, that require the city to investigate, intervene, and/or arrest on the reservation?





     a.  If a city police officer is patrolling the parking lot (i.e., non-reservation land) and sees a simple assault, harassment, etc., occurring on the reservation between a man and a woman, does he have a duty or obligation to intervene?





     b.  Does the answer depend on whether the rela�tionship between the two qualifies to make the assault, harassment, etc., domestic violence?





     c.  If the officer responds and it turns out that the relationship does not qualify as domestic vio�lence, what is the liability of the city?





     d.  If the officer makes an arrest on the reserva�tion for domestic violence, which court system has jurisdiction?





	6.  What right does the city have to pursue a sus�pect if he enters the reservation?





     a.  Does the answer depend on whether the sus�pect is being pursued for a felony or misdemeanor?





     b.  Does the answer depend on whether the sus�pect is an Indian or non-Indian?





     c.  Does the answer depend on whether the pur�suit is “hot?”








FACTS AND ANALYSIS





	Your request states as follows:





	In 1980, the PCI acquired, by warranty deed, approximately twenty-eight acres of land in Elmore County, Alabama.  At that time, the property was in the city limits of the City of Wetumpka.





	In approximately 1984, the PCI applied to the fed�eral government to make the land a reservation.  This application was granted.  The city believes that this land now qualifies as Indian country under 18 U.S.C. §1151(a).  Subsequently, the PCI acquired other lands by warranty deed.  These lands have not been converted to a reserva�tion.  Currently, all PCI land in Elmore County is in the city limits of the City of Wetumpka.





	The PCI has constructed a gaming facility on the reservation known as Riverside Entertainment Center.  The PCI has announced plans to construct a fifteen-story hotel and other structures on the reservation.  The parking for these buildings apparently will be on non-reservation PCI land.





	The city maintains a police force of approximately twenty-six men and women and a volunteer fire depart�ment. . . .





	The city is served by a volunteer fire department of approximately forty-five men.  By Act 95-393, the Elmore County Firefighters Association was formed.  The act gave the association the power to define the firefighting districts to be covered by each of the volunteer fire departments operating in the county.  (Elmore County has no official countywide fire department.  All fire depart�ments are either city or community volunteer depart�ments.)  The Wetumpka Volunteer Fire Department was assigned the area that includes the PCI reservation and non-reservation land by the association.





	Section 11-40-10 of the Code of Alabama provides for the police jurisdiction of a municipality.  Section 11-40-10(b) states that “[o]rdinances of a city or town enforcing police or sanitary regulations . . . shall have effect in the limits of the city or town and in the police jurisdiction thereof.”  Ala. Code § 11-40-10(b) (Supp. 2004) (emphasis added).  The police jurisdiction, in cities with 6000 or more inhabitants, includes the territory within three miles of the corporate limits.  Ala. Code § 11-40-10(a) (Supp. 2004).





	Similarly, as you correctly state, Act 95-393, regarding fire protection, is a local act applicable to Elmore County providing for the creation of fire districts by the Elmore County Firefighters Association.  1995 Ala. Acts No. 95�393, 800.  Section 7 of the act states that the association may establish the districts “within the boundaries of the county.”  Id. at 803 (emphasis added).





	An Indian reservation, however, is a sovereign nation separate from a state.  Bradley v. Deloria, 587 N.W.2d 591 (S.D. 1998).  This Office has recognized this separation in other contexts.  It has stated that state and local law is not applicable to a federally recognized Indian tribe.  Opinion to Honorable Bernard H. Eichold II, Health Officer, Mobile County Board of Health, dated July 30, 1993, A.G. No. 93-00286 (non-federally recognized MOWA Band of Choctaw Indians subject to county board of health regulations).  This Office has also determined that the PCI is not a municipality, county, sheriff’s department, fire district, or state entitled to reimbursement for the training of one of its law enforcement officers under section 36-21-7 of the Code of Alabama.  Opinion to Honorable Doyle Lee, Chief of Police, Town of Flomaton, dated September 25, 2002, A.G. No. 2002-347.  There�fore, while the PCI Reservation is physically located in the City of Wetumpka and Elmore County, it is not included within the corporate limits of the city or the boundaries of the county.  The city has no duty to provide police or fire services on the reservation.





	Nonetheless, although the city has no duty to provide day-to-day police patrols of the reservation, it does have a duty to respond to certain incidents in which it has jurisdiction.  You are referred to our opinion to Timothy A. Hawsey, Sheriff, Escambia County, dated June 17, 1985, A.G. No. 85-00393, for a thorough discussion of the applicable federal provisions governing federal, state, and tribal government jurisdiction over crimes committed on an Indian reservation (copy enclosed).  Because Indian jurisdiction depends greatly on the facts in the par�ticular case, the Hawsey opinion and this opinion offer general guidance and are not a complete statement of every circumstance in which the city has jurisdiction.





	The Hawsey opinion, relying on longstanding federal precedent, stated that the state, not a municipality, has jurisdiction only where both the accused and the victim, or just the accused in a victimless crime, are non-Indians.  Accordingly, a city police officer may arrest for a violation of state law, either misdemeanor or felony, committed on the reservation in these circumstances.  A felony is prosecuted in circuit court and a misdemeanor in district court.





	The Hawsey opinion did not address the authority of a local law enforcement officer to pursue a suspect onto a reservation.  “Notwithstanding the limitations on state criminal jurisdiction over crimes committed within Indian country, a state possesses criminal jurisdiction over Indians who violate state laws outside of res�ervation boundaries.”  State v. Mathews, 986 P.2d 323, 335 (Idaho 1999).  Thus, the Supreme Court of Montana has concluded, relying on U. S. v. Patch, 114 F.3d 131 (9th Cir. 1997), cert. denied, 522 U.S. 983 (1997), that the doctrine of hot pursuit applies to a reservation when an officer observes an offense in the officer’s jurisdiction.  City of Cut Bank v. Bird, 38 P.3d 804 (Mont. 2001).  





	The officer can pursue the offender onto the reservation, whether for a fel�ony or misdemeanor, to determine whether the offender is an Indian or non-Indian.  Id.  If the offender is a non-Indian, the officer can take custody of the offender.  C.f., State v. Herber, 598 P.2d 1033 (Ariz. Ct. App. 1979) (crime committed on the reservation).  If the offender is an Indian, and the tribe has adopted extradition procedures, the officer should transfer custody to tribal police, and those pro�cedures should be followed to obtain custody.  In the absence of tribal extradition procedures, the officer can take custody of an Indian.  City of Cut Bank v. Bird, 38 P.3d 804 (Mont. 2001); State v. Lupe, 889 P.2d 4 (Ariz. Ct. App. 1994); State v. Horseman, 866 P.2d 1110 (Mont. 1993); State ex rel. Old Elk v. District Court In and For the County of Big Horn, 552 P.2d 1394 (Mont. 1976).





	Finally, you ask whether the city was given jurisdiction over domestic vio�lence offenses on the reservation by the Violent Crime Control and Law Enforce�ment Act of 1994, Pub.L. No. 103-322 § 11040(c), 108 Stat. 196, 2014 (1994).  That act, among other things, simply created the federal offenses of interstate domestic violence [18 U.S.C. § 2261] and interstate violation of a protection order [18 U.S.C. § 2262].  The act gave no authority to state or local law enforcement agencies to operate on an Indian reservation.  In the light of the answer to your primary question, the remaining parts of your question regarding application of the act are moot.





	The Bureau of Indian Affairs within the United States Department of the Interior administers and funds programs for federally recognized Indian tribes.  The Office of the Solicitor of the Interior Department provides legal counsel on the jurisdiction of crimes committed on an Indian reservation.  In the future, you may want to contact that office for more specialized information on this issue.








CONCLUSION





	The City of Wetumpka has no duty to provide police or fire services on the Poarch Band of Creek Indians Reservation in Elmore County.





	Although the city has no duty to provide day-to-day police patrols of the reservation, it does have a duty to respond to certain incidents in which it has jurisdiction.  A city police officer may arrest for a violation of state law, either misdemeanor or felony, committed on the reservation, only where both the accused and the victim, or just the accused in a victimless crime, are non-Indians.  A fel�ony is prosecuted in circuit court and a misdemeanor in district court.





	A city police officer can follow an offender onto the reservation in hot pur�suit, whether for a felony or misdemeanor, to determine whether the offender is an Indian or non-Indian.  If the offender is a non-Indian, the officer can take custody of the offender.  If the offender is an Indian, and the tribe has adopted extradition procedures, the officer should transfer custody to tribal police, and those pro�cedures should be followed.  In the absence of tribal extradition procedures, the officer can take custody of an Indian.





	The Violent Crime Control and Law Enforcement Act of 1994 gave no authority to state or local law enforcement agencies to operate on an Indian reser�vation.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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Enclosure:  A.G. No. 85-00393
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