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Act No. 2004-638 – Sales Tax – Motor Vehicles





After September 30, 2006, sales tax revenue generated from the sale of automobiles should be distributed according to the language of section 40-23-2(4) of the Code of Alabama as it read prior to Act 2004-638.





Dear Mr. Surtees:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Revenue.








QUESTION





	How should sales tax revenue generated from the sale of automotive vehicles be distributed after Sep�tember 30, 2006?








FACTS AND ANALYSIS





	Act 2004-638 was signed into law on May 26, 2004, and became effective on July 1, 2004.  2004 Ala. Acts 2004-638.  Act 2004-638 made two changes to the Alabama Code.  It repealed section 40-9-33,� and it amended section 40-23-2.  Section 1 of the act states that “Section 40-9-33, Code of Alabama, is repealed.”  Id. (emphasis added).  Section 3 of the act states, in part, that “Section 40-23-2, Code of Alabama is amended to read as follows:  . . . .”  Id. (emphasis added).  Section 40-23-2(4) provides for the disposition of sales tax from the sale of automotive vehicles.  This amendment to section 40-23-2(4) of the Code of Alabama alters the disposition of this sales tax for the fiscal years ending September 30, 2005, and September 30, 2006.  





	Prior to this act, the portion of section 40-23-2(4) related to the dis�position of this sales tax stated as follows:





	Of the total $.02 tax on each dollar of sale pro�vided hereunder, 58 percent of the total tax generated by this subdivision (4) shall be deposited to the credit of the Education Trust Fund; and 42 percent of the total tax generated by this subdivision (4) shall be deposited to the credit of the State General Fund.





1999 Ala. Acts No. 99-650, 96.





	Act 2004-638 amended the disposition portion of section 40-23-2(4) to read as follows:





	The total $.02 tax on each dollar of sale provided in this subdivision (4) shall be distributed as follows:





	a. From July 1, 2004, through the fiscal year end�ing September 30, 2005, 48.7 percent shall be deposited into the Education Trust Fund and 51.3 percent shall be deposited into the State General Fund.





	b. From October 1, 2005, through the fiscal year ending September 30, 2006, 39.4 percent shall be deposited into the Education Trust Fund and 60.6 per�cent shall be deposited into the State General Fund.





Ala. Code § 40-23-2(4) (Supp. 2005).





	Section 6 of Act 2004-638, however, states that the “provisions of this amendatory act shall terminate on October 1, 2006.”  2004 Ala. Acts No. 2004-638, § 6.  This act does not explicitly state how this sales tax is to be distributed after the termination date.  You ask whether distributions occurring after this termination date should be distributed according to the language of section 40-23-2(4) as it read prior to Act 2004-638, or whether it should be distributed according to the general provisions for disposition of taxes provided in section 40-23-35.  To answer that question, this Office must determine whether the ter�mination provision of Section 6 of the act is sufficient to return section 40-23-2(4) to its pre-amendment state, or whether a new legislative enactment is required to accomplish that task.





	The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dep’t of Mental Health and Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002); Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  “The court looks for the legislative intent in the language of the act; that language may be explained; it cannot be detracted from or added to.” Ala. Indus. Bank v. State ex rel. Avinger, 286 Ala. 59, 61, 237 So. 2d 108, 110 (1970); May v. Head, 210 Ala. 112, 113, 96 So. 869, 870 (1923).  In construction of statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained.  Bama Budweiser v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).





	As noted earlier, Section 6 of Act 2004-638 states that the “provisions of this amendatory act shall terminate on October 1, 2006.”  2004 Ala. Acts No. 2004-638, § 6.  Previously, this Office addressed the issue of whether the ter�mination provision of Section 6 terminated the repeal of section 40-9-33 of the Code, thus reviving section 40-9-33 of the Code after September 30, 2006.  Opinion to Bob Riley, Governor, State of Alabama, dated June 30, 2004, A.G. No. 2004-170.  This Office opined that section 40-9-33 remains repealed after September 30, 2006.  The Riley opinion explained as follows:





	In response to Question 2, Section 1 of the act specifically repeals section 40-9-33.  Section 6 only provides that the provisions of the amendatory act shall terminate on October 1, 2006.  There is no lan�guage in Section 6, however, that demonstrates a leg�islative intent to revive the provisions of section 40-9-33.  The only amendment to the existing law contained in the act is found in Section 3, which amends section 40-23-2 of the Code of Alabama.  Section 1-1-11 of the Code of Alabama provides that “[a]ll laws and all stat�utes or parts of statutes which are repealed or abro�gated by this Code, . . . and which have not been reenacted or consolidated, shall continue to be so repealed or abrogated.”  ALA. CODE § 1-1-11 (1999).  Accordingly, another act of the Legislature will be necessary for the exemption found in section 40-9-33 to again become effective.





Id. at 4 (emphasis added).  





	Thus, relying on section 1-1-11, this Office concluded that, because sec�tion 40-9-33 was specifically repealed, section 40-9-33 would not be revived unless it was reenacted by the Legislature.  This Office, however, drew a dis�tinction between the repeal provision of the act and the amending provision of the act by noting that Section 6 only requires the provisions of the “amendatory” act to terminate, and that the “only amendment to the existing law contained in the act is found in Section 3, which amends section 40-23-2 of the Code of Ala�bama.”  Id.  





	Under well-settled Alabama law, when a statute is amended or revised, the “old” statute is impliedly repealed to the extent that it is in conflict with the “new” statute.  Shiv-Ram, Inc. v. McCaleb, 892 So. 2d 299, 311 (Ala. 2003); Allgood v. Sloss-Sheffield Steel & Iron Co., 196 Ala. 500, 501, 71 So. 724, 724-25 (1916).  The implied repeal of a statute by another statute is not favored by the courts and will be found only when the two statutes are so repugnant to, or in such conflict with, one another that it is obvious that the Legislature intended to repeal the first statute.  Anniston Urologic Assoc., P.C. v. Kline, 689 So. 2d 54, 59 (Ala. 1997); Hurley v. Marshall County Comm’n, 614 So. 2d 427, 430 (Ala. 1993); Merrell v. City of Huntsville, 460 So. 2d 1248, 1251 (Ala. 1984); Ex parte Jones, 212 Ala. 259, 102 So. 234, 235 (1924).  “Implied repeal is essentially a question of determining the legislative intent as expressed in the statutes.”  Shiv-Ram, Inc., 892 So. 2d at 312; Ex parte Jones, 212 Ala. at 260.  





	Here, there is no “such conflict” that it is “obvious that the Legislature intended to repeal” the original provisions of section 40-23-2(4).  By its own terms, the amended provision of section 40-23-2(4) controls the distribution of the automotive sales tax only between July 1, 2004, and September 30, 2006.  Standing alone, any conflict between amended section 40-23-2(4) and pre-amended section 40-23-2(4) would be a temporary conflict at best.  Couple that with the fact that the Legislature added a specific date upon which the amended provision terminates, and it is clear that there is no conflict – certainly not a conflict of such magnitude to necessitate a finding of repeal by implication.  Instead, both provisions have separate times of operation.  When amended sec�tion 40-23-2(4) is no longer in effect because its dates of operation have expired and the amendment has been terminated, pre-amendment section 40-23-2(4), which contains no such time restrictions, comes back into effect and is no longer suspended.  By requiring that the provisions of the amendatory act shall terminate, the Legislature intended to reverse the temporary amendment, thus causing the pre-amendment portion to return into effect after September 30, 2006.





	Moreover, section 40-23-35 of the Code of Alabama provides additional evidence of the intent of the Legislature.  As noted earlier, section 40-23-35 contains general provisions for the disposition of revenues from tax.  Ala. Code § 40-23-35 (2003).  If the pre-amended version of section 40-23-2(4) did not come back into effect after the expiration of the temporary amendment after September 30, 2006, the general provisions of section 40-23-35 would control the distribution of the applicable portion of the automotive sales taxes.  Section 40-23-35(f), however, provides that all tax proceeds remaining after paying expenses and making required distributions “shall be paid into the Education Trust Fund except as provided in subdivision (4) of Section 40-23-2 and sub�section (c) of Section 40-23-61.”  Ala. Code § 40-23-35(f) (2003) (emphasis added).  If the Legislature had intended to repeal the distribution language pro�vided in pre-amended section 40-23-2(4) and had intended for the distribution of this portion of the automotive sales taxes to be governed by section 40-23-35, it would have deleted this reference to the distributions provided in section 40-23-2(4).





	The title of the act provides further guidance as to the intention of the Legislature.  The title of Act 2004-638 reads as follows:  “To repeal Section 40-9-33, Code of Alabama 1975, relating to an exemption from sales and use tax for certain sales made to contractors and to amend Section 40-23-2 to distribute a greater portion of sales tax on automobiles to the State General Fund.”  2004 Ala. Acts 2004-638.  One can look to the title of an act as an aid to statutory construction.  Jordan v. Reliable Life Ins. Co., 589 So. 2d 699 (Ala. 1991).  Although the title of an act cannot contradict the plain and unambiguous terms in the enacting clause, the recitals of the title are available aids to the removal of ambiguity or uncertainty in the enacting clause.  In cases of doubt in respect to an ambiguous legislative context, the preamble of an act must be resorted to to ascertain the intent and resolve the doubt.  To arrive at the intent of the law, the whole act--title and enacting clauses--must be read.  Hamrick v. Thompson, 276 Ala. 605, 165 So. 2d 386 (1964).  Here, the title demonstrates the intention of the Legislature “to amend Section 40-23-2 to distribute a greater portion of sales tax on automobiles to the State General Fund.”  2004 Ala. Acts 2004-638.  Nothing in the title indicates a legislative intent to abandon section 40-23-2(4) as the statutory authority controlling the disposition of this portion of the sales tax on automobiles.





	Accordingly, based on the language of the act and the intent of the Legis�lature as expressed in the act, it is the opinion of this Office that, after Septem�ber 30, 2006, sales tax revenue generated from the sale of automobiles should be distributed according to the language of section 40-23-2(4) as it read prior to Act 2004-638.  That subsection directs that, of the total $.02 tax on each dollar, 58 percent is to be distributed to the Education Trust Fund and 42 percent is to be distributed to the State General Fund.








CONCLUSION





	After September 30, 2006, sales tax revenue generated from the sale of automobiles should be distributed according to the language of section 40-23-2(4) of the Code of Alabama as it read prior to Act 2004-638.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rushing Payne of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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� Before it was repealed, section 40-9-33 of the Code of Alabama exempted, from taxation, certain sales to contractors and subcontractors.  Ala. Code § 40-9-33 (2003).
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