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Honorable Hobson Manasco, Jr.


Attorney, Winston County Commission


Post Office Box 310


Haleyville, Alabama  35565-0310





County Commissioners – Conflicts of Interest – Industrial Development Authority – Offices and Officers - County Industrial Authorities Act





A county commissioner may do business with or enter into contracts for the performance of work with the Industrial Development Authority of Winston County.





The Winston County Industrial Development Authority, although not required, may go through the competitive bid process before entering into a contract with a county commissioner.





Dear Mr. Manasco:





	This opinion of the Attorney General is issued in response to your request on behalf of the Winston County Commission.








QUESTIONS





	Can a Winston County Commissioner do business with or enter into contracts for the per�formance of work with the Industrial Develop�ment Authority of Winston County?





	If the answer to the first question is yes, does the Industrial Development Authority of Winston County have to complete the competi�tive bid process before awarding any contracts involving the Winston County Commissioner?








FACTS AND ANALYSIS





	In your letter of request, you stated that one of the Winston County Commissioners is the president and majority stockholder of a consulting firm that contracts to perform management, marketing, economic devel�opment, training, proposal writing, and other services.  In September 2005, this commissioner seconded a motion to fund the Industrial Devel�opment Authority of Winston County (“Authority”).  This commissioner also affirmatively voted to amend the county commission’s budget to fund the Industrial Development Authority.  Thereafter, this commissioner voted to approve the county’s budget for fiscal year 2005/2006, which included the expenditures to the Industrial Development Authority.  You now seek guidance regarding whether this commissioner may do business with the Authority.





	You further informed this office that the Industrial Development Authority of Winston County is incorporated as a public corporation pur�suant to section 11-92A-1, et seq., of the Code of Alabama.  The Legisla�ture adopted the County Industrial Authorities Act, which is codified at section 11-92A-1, et seq., of the Code of Alabama, in 1989.  Existing industrial development boards are authorized to reincorporate under sec�tions 11-92A-6 and -7 to cure irregularities or otherwise to obtain the benefits of the act.  Dobbs v. Shelby County Econ. and Indus. Dev. Auth., 749 So. 2d 425, 429 (Ala. 1999).  





	The Authority is comprised of twelve directors, two are appointed by the Winston County Commission and two are appointed by each of the municipalities of Addison, Arley, Double Springs, Haleyville, and Lynn.  The Winston County Commissioner in question does not sit on the Authority’s board.  The Winston County Commission provides a portion of the funding for the Industrial Development Authority.  The remainder of the funding for the Authority is provided by the municipalities of Addison, Arley, Double Springs, Haleyville, Lynn, and several private entities.





	This Office has stated that there is a common-law conflict of inter�est present in a situation that permits a public official to profit from busi�ness done with the governing body of which he is a member.  See, generally, Opinion to Honorable Edwin L. Davis, Macon County Attorney, dated August 8, 1989, A.G. No. 89-00394.  Further, section 11-3-5 of the Code of Alabama prohibits a county commission from awarding contracts to relatives of a commissioner.  Ala. Code § 11-3-5 (1989).  The Court of Appeals, however, in Abell-Howe Co. v. Indus. Dev. Bd., 392 So. 2d 221 (Ala. Civ. App. 1980), stated that a municipal industrial development board established under section 11-54-80, et seq., is not a municipal cor�poration or an agency or subdivision of a municipal corporation.  Instead, the court determined that an industrial development board is a separate and distinct entity from the municipal corporation.  It is the opinion of this Office that the same analysis used in Abell-Howe would apply in the instance of an industrial development authority incorporated under section 11-92A-1, et seq.





	Moreover, this Office has noted that, even though the directors of an industrial development board are appointed by the governing body of the municipality, the connection between the municipality and the indus�trial development board is too remote to serve as a basis of a conflict of interest when the questioned councilman or commissioner is not on the board of directors of the industrial development board.  See Opinion to Honorable H.C. Bassett, Mayor, City of Citronelle, dated March 6, 1986, A.G. No. 86-00180; Opinion to Honorable Lawrence Fields, Mayor, City of Pell City, dated August 28, 1989, A.G. No. 89-00409 and Opinion to Honorable Thomas B. Norton, Mayor, City of Gulf Shores, dated August 25, 1986, A.G. No. 86-00344.





	This matter is also analagous to an opinion issued to Honorable Thomas T. Gallion, III, Attorney at Law, dated August 30, 1991, A.G. No. 91-00381.  In the Gallion opinion, this Office determined that there was no conflict of interest when an architectural engineering firm, selected to perform work on the city zoo by the City of Montgomery, contracted with an engineering firm as a subcontractor where a county commissioner was a 50-percent partner in the engineering firm, and the Montgomery County Commission had contributed funds to the city zoo.  In determining that there was no conflict of interest, the opinion stated, in pertinent part, as follows:





	The Alabama Supreme Court in City of Montgomery v. Brendle Fire Equipment, Inc., 291 Ala. 216, 279 So. 2d 480 (1973) concluded that there was no violation of section 41-16-60 where a member of the city housing authority and owner of a fire equipment company was awarded a contract for the purchase of firefighting equip�ment by the City of Montgomery, where the city housing authority was not involved in awarding the contract, and the member of the housing authority was not involved in the decision-making procedure as to who would be awarded the contract.  In the situation at hand, the Montgomery County Commission was not involved in the awarding of the contract by the City of Montgomery, and the County Commission member was not involved in the decision-making procedure to award the contract to an architec�tural engineering firm which would subcontract with the engineering firm in which the county commissioner was a partner.





Gallion at 3.





	It is the opinion of this Office that, in the factual situation pre�sented in your request, there is no conflict of interest in violation of state law if the Winston County Commission is not involved in the awarding of the contract by the Industrial Development Board and the county commis�sion member is not involved in the decision-making procedure to award the contract to his consulting firm. 





	Your second question contemplates whether the Winston County Industrial Development Authority should implement the competitive bid�ding procedures when it attempts to do business with public officials.  Section 11-92A-19 specifically states that the competitive bid laws found in articles 2 and 3 of chapter 16 of title 41 are inapplicable to industrial development authorities.  As such, the Winston County Development Authority, although not required, may, if it so chooses, use the com�petitive bid process before entering into a contract with a county commis�sioner.





	Section 13A-10-62 concerns the failure of a public official to dis�close a conflict of interest.  Under this provision, if a public servant knows that he or she has a potential conflict of interest in a governmental transaction, the public servant should, at the very least, make a public disclosure of this information before the transaction is commenced and should recuse himself or herself from voting or participating in further votes or discussions on the transaction.  Ala. Code § 13A-10-62 (1994).  In the future, the county commissioner should recuse himself from matters concerning the county commission’s contribution of funds that would result in being financially beneficial to him.





	This opinion does not consider the State Ethics Law as questions regarding that law are answered by the State Ethics Commission.  It appears from your request that this question has been presented to the State Ethics Commission.  Whether any of the actions previously taken by the county commissioner were in violation of the Ethics Law is a matter to be determined by the State Ethics Commission.








CONCLUSION





	A county commissioner may do business with or enter into contracts for the performance of work with the Industrial Development Authority of Winston County.





	The Winston County Industrial Development Authority, although not required, may go through the competitive bid process before entering into a con�tract with a county commissioner.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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