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Honorable Chester Carroll


Mayor, Town of Camp Hill


Post Office Box 100


Camp Hill, Alabama  36850





Municipal Judges – Council Members – Conflicts of Interest – Office of Profit – Tallapoosa County





Neither section 280 of article XVII nor sections 145 and 147 of article VI of the Recompiled Constitution of Alabama prohibit a municipal judge from also serving as a city council member.





Dear Mayor Carroll:





	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Camp Hill.








QUESTION





	Can the part-time municipal judge in Camp Hill, who is appointed by the town council, serve as a part-time city council member in Auburn, which is an elected position, and be paid part-time wages to serve in both of these positions at the same time?








FACTS AND ANALYSIS





	In your request, you state that the position of municipal judge in Camp Hill is a paid, part-time position and that court is held one night each month.  The current municipal judge resides in Auburn and has been approached about the possibility of serving on the Auburn City Council, which is an elected, paid part-time position.  More particularly, you stated the following:





	Section 280 of article XVII of the Constitution of Alabama prohibits any person from holding “two offices of profit at one and the same time under this state.”  Section 6.08(b) of amendment 328 of the Con�stitution of Alabama states that “[n]o Judge, except a judge of a probate court, shall seek or accept any non�judicial elective office or hold any other office of pub�lic trust . . .”  Section 6.065 of amendment 328, however, states that “[t]he prohibited activities of section 6.08(a) and (b) shall not be applicable to a judge of a municipal court.”





	Your request contemplates the balance between section 280 of article XVII and sections 145 and 147(a) and (b) of article VI of the Recompiled Con�stitution of Alabama.  Sections 145 and 147(a) and (b) were derived from sec�tions 6.065 and 6.08(a) and (b) of amendment 328 of the Constitution of Alabama.  





	Section 280 prohibits an individual from holding more than one office of profit.  That section states as follows:





	No person holding an office of profit under the United States, except postmasters, whose annual sala�ries do not exceed two hundred dollars, shall, during his continuance in such office, hold any office of profit under this state; nor, unless otherwise provided in this Constitution, shall any person hold two offices of profit at one and the same time under this state, except justices of the peace, constables, notaries public, and commissioner of deeds.





Ala. Const. art. XVII, § 280 (emphasis added).  The sentiment of this con�stitutional provision is reiterated in section 36-2-1(b) of the Code of Alabama.  Ala. Code § 36-2-1(b) (2001).  An initial determination must be made with regard to whether the position of a part-time municipal judge and a city council member would both be considered offices of profit.





	The Alabama Supreme Court has indicated that the terms “public office” and “office of profit” are one and the same.  Opinion of the Justices No. 64, 244 Ala. 386, 390, 13 So. 2d 674, 678 (1943).  An “office of profit” is one that “derives its authority directly from the state by legislative enactment; its duties and powers are prescribed by law; and the holder is vested with a portion of the powers of government, whether it be legislative, judicial or executive.”  Opinion of the Clerk No. 27, 386 So. 2d 210 (Ala. 1980); Opinion of the Attorney Gen�eral to Honorable Bobby L. Crowder, Mayor, City of Valley, dated July 15, 1991, A.G. No. 91-00321 at 3.  If one exercises some part of the sovereign power of the state, has a fixed term of office, and receives compensation for the performance of his or her duties, then he or she holds an “office of profit.”  Opinion of the Justices, 244 Ala. at 386, 13 So. 2d at 674.





	This Office has previously stated that the position of a city council person is an office of profit if the person is entitled to receive compensation for that position.  Opinion of the Attorney General to Honorable William D. Latham, Attorney, Town of Jemison, dated January 19, 2000, A.G. No. 2000-064.





	Municipalities are subordinate departments of state government.  In like manner, municipal courts are the inferior courts within the judicial hierarchy.  At any time, a municipality may choose to discontinue the municipal court and transfer the jurisdiction to the district court.  Ala. Code § 12-14-17 (1995).  The position of a municipal judge is created by an act of the Legislature, and the service of a municipal judge is prescribed by law.  See Ala. Code §§ 12-14-1 to 12-14-71 (1995, Supp. 2005).  Also, in the position of a municipal judge, whether part time or full time, a person exercises a portion of the sovereign power of the state.  City of Montgomery v. Enslen, 107 Ala. 372, 18 So. 157 (1895); Opinion of the Attorney General to Honorable John F. Tanner, Member, House of Representatives, dated January 27, 1984, A.G. No. 84-00136.  Accordingly, the position of a municipal judge is an office of profit.





	Section 145 of the Recompiled Constitution of Alabama sets forth the jurisdiction of municipal courts and permissible actions of such judges.  That section states as follows:  





	All municipal courts shall have uniform original jurisdiction limited to cases arising under municipal ordinances as prescribed by law.  Judges of municipal courts shall be licensed to practice law in the state and have such other qualifications as the legislature may prescribe.  A municipal judge may serve as a judge for more than one municipal court.  Expenses of municipal courts and compensation of municipal judges shall be paid in a manner prescribed by law notwithstanding the provisions of section 6.09 [§ 148] of this article.  Municipal judges shall be appointed and vacancies filled by the governing body of the municipality, in accordance with uniform terms, conditions and pro�cedures as may be provided by law, notwithstanding the provisions of section 6.13 [§ 152], 6.14 [§ 153] and 6.15 [§ 154] of this article.  The prohibited activities of section 6.08(a) and (b) [§ 147] shall not be applicable to a judge of a municipal court.





	The governing body of a municipality shall have the right to elect at any time to abolish the municipal court within its limits.  If such election is exercised, the jurisdiction of the court abolished shall be trans�ferred to the district court of the district in which the municipality is located.  The governing body of a municipality, may, at its election, re-establish a municipal court after appropriate notice.





Ala. Const. art. VI, § 145 (amend. 328).





	Section 147 of the Recompiled Constitution of Alabama sets forth pro�hibited activities of any judge of any court of this state.  Section 147 states, in pertinent part, that “[n]o judge, except a judge of a probate court, shall seek or accept any nonjudicial elective office, or hold any other office of public trust, excepting service in the military forces of the state or federal governments.”  Ala. Const. art. VI, § 147(b) (amend. 328).





	Notwithstanding the foregoing, general principals governing the con�struction of statutes equally apply to the construction of constitutions.  Summers v. State, 244 Ala. 672, 673, 15 So. 2d 502, 503 (1943).  As such, words or terms used in the Constitution must be given their ordinary meaning common to under�standing at the time of its adoption by the people.  Opinion of the Justices No. 376, 825 So. 2d 109, 114 (Ala. 2002).  Section 280 specifically states that the provisions therein apply unless otherwise provided for within the Constitution.  Section 145 specifically provides that a municipal judge may hold a nonjudicial elective office in addition to his or her position as municipal judge.  As such, it is the opinion of this Office that section 145 provides an exemption for munici�pal judges whereby a municipal judge may hold more than one office of profit.





	Your question is analogous to an issue raised in the Montgomery County Circuit Court in the matter of State ex rel. Warren v. Buttram, CV No. 94-1382-PR (Oct. 6, 1994).  In this action, Damon E. Warren filed a quo warranto action in circuit court against Dean Buttram, a member of the Alabama Ethics Commis�sion.  It was alleged that, although Buttram was serving as a part-time municipal judge in the Town of Centre, Buttram could not serve as a member of the Ala�bama Ethics Commission because he would be holding two offices of public trust.  This action sought to ouster Buttram from his position on the Alabama Ethics Com�mission.





	The Honorable Charles Price, who presided over the Warren case, referred to amendment 328 of the Constitution of Alabama in his findings.  Judge Price held that section 6.065 of the Constitution of Alabama specifically provided that municipal judges may hold more than one office of public trust:





	5.	The Judicial Article to the Constitution of Alabama of 1901, Amendment No. 328, governs the activities of all judges in Alabama, circuit and district court judges as well as municipal judges.  There are, however, distinctions between circuit and district court judges, on the one hand, and municipal court judges on the other, relating to prohibited activities.  Thus, there are certain activities which circuit and district court judges are extremely barred from engaging in under this Article.  Those prohibitions are contained in part in Section 6.08 (b) and read as follows:





	b) No judge, except a judge of a probate court, shall seek or accept any nonjudicial elective office, or hold any other office of public trust, excepting service in the military forces of the state or federal governments.





	6.	Clearly, under this prohibition, no judge of a circuit or district court could hold another office of public trust.  However, the activities of municipal judges are governed by a different section of the Judi�cial Article, i.e., Section 6.065.  Not only are there no prohibitions in Section 6.065 against municipal judge’s occupying another office of public trust, Section 6.065 expressly provides that “the prohibited activities of section 6.08(a) and (b) shall not be applicable to a judge of a municipal court. . . .” Because of this express constitutional exemption, a municipal judge may hold more than one office of public trust.  There�fore, since [Buttram], as a municipal judge, is not pro�hibited from holding another office of trust, he is entitled to hold the office of ethics commissioner.





State ex rel. Warren v. Buttram, CV No. 94-1382-PR (Oct. 6, 1994).  The Ala�bama Supreme Court affirmed the holding of Judge Price.  Warren v. Buttram, 667 So. 2d 750 (Ala. 1995) (affirmed, no opinion).  This remains the law of Alabama.  Accordingly, it is the opinion of this Office that a municipal judge may accept a nonjudicial elective office.








CONCLUSION





	Neither section 280 of article XVII nor sections 145 and 147 of article VI of the Recompiled Constitution of Alabama prohibit a municipal judge from also serving as a city council member.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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