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The Alabama Crime Victims Compensation Commission does not have the authority to adopt a rule that requires a crime victim to undergo substance abuse assessment and possible treatment before compensation is awarded when there is an indication of substance abuse by the crime victim.





Dear Mr. Ramsay:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Crime Victims Compensation Commission.








QUESTIONS





May the Alabama Crime Victims Compensation Commission adopt an administrative code rule that will require victims who had drugs in their possession at the time of victimization to undergo evaluation and referral for treatment, if recommended, by an entity certified by the State of Alabama and/or the Joint Commission on Accreditation of Healthcare Organizations?





May the Commission adopt an administrative code rule that will require victims who were docu�mented by either law enforcement or medical personnel at the time of victimization to have been using drugs or alcohol to undergo evaluation and referral for treat�ment, if recommended, by an entity certified by the State of Alabama and/or the Joint Commission on Accreditation of Healthcare Organizations? 








FACTS AND ANALYSIS





The Alabama Crime Victims Compensation Commission (“Commission”) was created pursuant to Act 658 of the 1984 Acts of the Regular Session of the Alabama Legislature and is codified at section 15-23-1, et seq., of the Code of Alabama.  1984 Ala. Acts No. 84-658, 1308; Ala. Code § 15-23-1, et seq. (1995).  The Commission is a state agency that was created to assist victims of violent crime with the expenses that they incur as a result of victimization.





	Your questions contemplate the authority of the Commission to establish an administrative rule that would force victims who either have drugs or alcohol in their possession at the time of victimization or have been documented by law enforcement or medical personnel as being under the influence of alcohol or drugs to undergo treatment, if recommended to do so by an entity certified by the State of Alabama and/or the Joint Commission on Accreditation of Health�care Organizations, to qualify for compensation.  You provided this Office with a copy of the proposed administrative rule, which states as follows:





262-X-12-.01 Mandatory Drug/Alcohol Assessment





Purpose:  The Commission recognizes that sub�stance abuse can have a negative impact on victims of crime.  The Commission further recognizes that sub�stance abuse problems can be exacerbated by the trauma of violent crime victimization.  The Commis�sion has adopted the requirement of a mandatory drug and alcohol assessment for the sole purpose of pro�viding potentially life-saving intervention for victims of violent crime when there is an indication of possible substance abuse problems.





(a) In the instance that drugs were found in the victim’s possession, or if law enforcement or medical personnel noted that there was drug or alcohol intoxi�cation of the victim at the time of victimization, then the victim must undergo evaluation and referral for treatment (if recommended) by an entity that is cer�tified by the state of Alabama or the Joint Commission on Accreditation of Healthcare Organizations. 





(b) A final decision regarding a compensation claim shall not be rendered until after the victim has completed assessment and/or referral for treatment, if recommended.  





(c) The Commission shall be financially respon�sible for the evaluation and any potential treatment to the extent allowed by Alabama law and the Alabama Administrative Code.





(d) Any person who has applied for compensation benefits and meets the criteria set forth in subsection (a), shall not be eligible for compensation benefits if they refuse to comply with the requirements of this section.





Ala. Admin. Code r. 262-X-12-.01 (proposed rule).  





	One of the stated purposes of the Crime Victims Compensation Com�mission is to compensate victims and their dependents in the amount of actual expenses incurred as a direct result of criminal acts of other persons.  Ala. Code § 15-23-2 (1995).  Section 15-23-12 of the Code sets forth, as follows, the specific instances when compensation shall either be reduced or not awarded:





	(a) Compensation shall not be awarded in any of the following circumstances:





	(1) A claim has been filed with the commission later than one year after the injury or death upon which the claim is based, unless the commission finds there was good cause for the failure to file within that time.





	(2) To a claimant who was the offender or an accomplice of the offender, or who encouraged or in any way participated in the criminally injurious con�duct.





	(3) If the award would unjustly benefit the offender or accomplice of the offender.





	(4) The criminally injurious conduct resulting in injury or death was reported to a law enforcement offi�cer later than 72 hours after its occurrence, unless the commission finds there was good cause for the failure to report within that time.





	(b) Compensation otherwise payable to a claim�ant may be diminished or denied to the extent that the economic loss is recouped from collateral sources; or to the extent that the degree of responsibility for the cause of the injury or death is attributable to the victim as determined by the commission.





	(c) The commission, upon finding that the claim�ant or victim has not fully cooperated with appropriate law enforcement agencies, may deny, withdraw, or reduce an award of compensation.





	(d) The commission, on its own motion or on request of the claimant, may reconsider a decision granting or denying an award or deter�mining its amount.  An order on reconsideration of an award shall not require a refund of amounts previously paid, unless the award was obtained by fraud. The right of reconsid�eration does not affect the finality of a commission decision for the purpose of judicial review.





Ala. Code § 15-23-12 (Supp. 2005).





	A fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dept. of Mental Health and Mental Retardation, 840 So. 2d 863 (Ala. 2002); Gholston v. State, 620 So. 2d 719 (Ala. 1993).  Where a statutory pronounce�ment is distinct and unequivocal, there remains no room for judicial construc�tion, and the clearly expressed intent of the Legislature must be given effect.  Ex parte Holladay, 466 So. 2d 956 (Ala. 1985); Dumas Bros. Mfg. Co. v. Southern Guar. Ins. Co., 431 So. 2d 534 (Ala. 1983).  





	Although the Legislature specifically enumerated the instances when com�pensation should not be awarded or should be diminished [see Ala. Code § 15-23-12 (Supp. 2005)], there are no specific provisions permitting the Commission to condition compensation on completion of a substance abuse assessment and/or treatment program when the same is recommended.  There is statutory authority that permits the Commission to develop and formulate model pro�grams; to lessen the physical, mental, or financial burdens placed on innocent crime victims [Ala. Code § 15-23-5(20) (Supp. 2005)]; and to promulgate nec�essary rules and regulations [(Ala. Code § 15-23-5(14) (Supp. 2005)].  Again, however, there is no statutory authority permitting the diminution or denial of compensation based on a victim’s failure to complete a substance abuse assess�ment and/or treatment program when the same is recommended.  Where a statute enumerates certain things on which it is to operate, the statute must be con�strued as excluding from its effect all things not expressly mentioned.  Ex parte T.B., 698 So.2d 127 (Ala. 1997).  Therefore, the Commission should not con�dition a victim’s compensation on the victim’s completion of a substance abuse assessment and/or treatment program.





	Administrative rules and regulations must be consistent with the constitu�tional or statutory authority authorizing their promulgation, and a regulation operating to create a rule out of harmony with the statute is a mere nullity.  Ex parte State Dep’t of Human Resources, 548 So. 2d 176, 178 (Ala. 1988).  Based on the foregoing, it is the opinion of this Office that the Commission is not authorized to promulgate the proposed administrative rule because the Com�mission does not have specific statutory authority that permits it to condition compensation on the completion of a substance abuse assessment and/or treat�ment program.








CONCLUSION





The Commission does not have the authority to adopt a rule that requires a crime victim to undergo substance abuse assessment and possible treatment before compensation is awarded when there is an indication of substance abuse by the crime victim.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact me.





					Sincerely,





					TROY KING


					Attorney General


					By:











					BRENDA F. SMITH


					Chief, Opinions Division
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