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DNA samples from all applicants for a pardon may be collected for the DNA database.





Dear Dr. Noggle:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Does the DNA Database Law permit the collec�tion of DNA samples from all applicants for a pardon?








FACTS AND ANALYSIS





	Your request provides the following information:





	Currently, the application packet distributed by the Alabama Board of Pardons and Paroles to individu�als seeking a pardon contains instructions for the individual to contact the Alabama DNA Databank to provide a DNA sample, without specifying certain offenses.  The applicant must include documentation from the Alabama DNA Databank that a biological sam�ple has been provided in order for the application to be considered complete.





	Section 36-18-20, et seq., of the Code of Alabama (article 2 of chapter 18 of title 36) provides for the DNA database system.  Ala. Code § 36-18-20, et seq. (2001).  Section 36-18-20 specifically provides that article 2 relating to the DNA Database System is “to be liberally construed” so as to accomplish the pur�poses of the article.  Ala. Code § 36-18-20 (2001).  That section broadly states that the legislative purpose of the system includes protecting innocent and defenseless citizens from violent and habitual offenders and providing law enforcement officers with the latest scientific technology for the identifying, apprehending, arresting, and convicting of those offenders.  Ala. Code § 36-18-20(a) & (b) (2001).  Section 36-18-20 further expresses that a DNA database is the best way to rapidly identify violent and habitual offenders and that the Ala�bama Department of Forensic Sciences (“DFS”) should be authorized to “ana�lyze, type and record any and all genetic markers contained in or derived from DNA . . . as the same may pertain to the identification of criminal suspects.”  Ala. Code § 36-18-20(g) & (h) (2001).





	Section 36-18-24 authorizes the DFS Director to create the DNA database with DNA records of persons convicted of certain offenses.  Ala. Code § 36-18-24 (2001).  It specifically provides that “[t]he DNA database shall contain DNA records which the director shall deem necessary for the implementation of this article, and also shall contain DNA records of . . . .”  Id. (emphasis added).  The section then goes on to list certain offenses for which DNA records are specifi�cally required.  Ala. Code § 36-18-24(a)-(e) (2001).  





	Section 36-18-25 provides for the collection of DNA samples.  It author�izes the Director to require the taking of a DNA sample from the persons identi�fied in section 36-18-24.  Ala. Code § 36-18-25(a) (2001).  In addition, section 36-18-25(f) mandates samples from “all persons convicted for any offense set out in Section 36-18-24 who may be eligible for consideration by the Alabama Board of Pardons and Paroles for either a pardon or parole . . .”  Ala. Code § 36-18-25(f) (2001).





	The specific offenses listed in section 36-18-24 are identified in section 36-18-24(a) as felonies, and in section 36-18-24(c), as any offense in chapter 6 of title 13A of the Code of Alabama.  Chapter 6 is that part of the criminal code governing offenses involving danger to the person and includes both felonies and misdemeanors.  Thus, your question concerns the collection of samples from persons convicted of misdemeanors other than those in chapter 6.  





	This Office has recognized that the DNA Database is not limited to “con�victions” for the offenses listed in section 36-18-24.  In an opinion to Honorable Carlos L. Rabren, Director, Department of Forensic Sciences, dated November 6, 1997, A.G. No. 98-00024, samples from youthful offenders and violators of municipal ordinances were considered.  The youthful offender samples were inadvertently collected by the Alabama Department of Corrections along with samples from regular prisoners for DFS.  The Rabren opinion concluded that DFS could collect the samples based on the broad authority granted to it to determine the contents of the database, reasoning that “[t]he DNA database must contain the records of those convicted of the crimes set out in section 36-18-24.  Section 36-18-24 states, however, that the DNA database shall also contain the records that the Director of the Department of Forensic Sciences deems neces�sary for the implementation of that article.”  Id. at 3.  Consequently, consistent with the previous opinion in Rabren, the broad authority of the Director of the DFS includes the discretion to collect samples for the database from persons convicted of offenses other than those that are statutorily required as a minimum to be included.








CONCLUSION





	Because the Director of the Department of Forensic Sciences has the dis�cretion to determine the records that the DNA database shall contain, DNA sam�ples from all applicants for a pardon may be collected for the DNA database.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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