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Honorable Linda Harris


Tallapoosa County Revenue Commissioner


125 North Broadnax Street, Room 106


Tallapoosa County Courthouse


Dadeville, Alabama 36853





Ad Valorem Taxes - Exemptions - Industrial Development Boards - Tax Incentive Reform Act of 1992 – Cater Act





Under the Cater Act, an industrial development board must actually acquire title to property for it to be exempt from taxation.





Under the Tax Incentive Reform Act of 1992 (“TIRA”), property acquired by an industrial development board after the effective date of TIRA, pursuant to an inducement agreement entered into before TIRA, becomes exempt from taxation on the date of acquisition.





Dear Ms. Harris:





	This opinion of the Attorney General is issued in response to your request. 








QUESTIONS





	1.	If an industrial development board enters into an interim agreement in 1991 in which it expresses its intent to issue bonds and finance the construction of an industrial plant, but it does not actually issue the bonds or acquire the plant, which instead is constructed and owned by a pri�vate corporation, is the plant exempt from prop�erty taxes?





	2.	If the answer to Question 1 is in the negative, and if the industrial development board acquires the plant and issues bonds to finance it on August 31, 2001, does the property become exempt from property taxes on that date?








FACTS AND ANALYSIS





	On July 19, 1991, The Industrial Board of the City of Alexander City (“Board”) signed an interim agreement with Russell Corporation (“Com�pany”) in which the Board agreed to acquire certain real property located within the police jurisdiction of the City of Alexander City (“Project Site”) and to construct thereon a warehouse facility for the storage of cotton and other products (“Cotton Warehouse”) and to acquire and install in the Cot�ton Warehouse certain items of machinery and equipment to be selected by the Company, all for the use and occupancy by and lease to the Company as manufacturing facilities.  This interim agreement called for the Board to issue industrial bonds (“Bonds”) in a principal amount not exceeding $5,000,000 for the purpose of financing the acquisition, construction, and installation of this Project.





	On November 1, 1991, the Industrial Board of the City of Alexander City signed a second interim agreement with Russell Corporation in which the Board agreed to acquire certain real property located within the police jurisdiction of the City of Alexander City and to construct thereon a yarn-dyeing facility (“Yarn-dyeing Facility”) and to acquire and install in the Yarn-dyeing Facility certain items of machinery and equipment to be selected by the Company, all for the use and occupancy by and lease to the Company as manufacturing facilities.  This interim agreement called for the Board to issue industrial bonds in a principal amount not exceeding $25,000,000 for the purpose of financing the acquisition, construction, and installation of this Project.





	Shortly after signing these two interim agreements, the Company began construction and installation of both the Cotton Warehouse and the Yarn-dyeing Facility on land owned by the Company.  Notwithstanding the signing of the two interim agreements, no Bonds were issued, and the construction and installation of both Projects was financed by the Company without the use of any Bond revenues.  Upon completion, both projects were classified as exempt properties for property tax purposes based on their purported ownership by the Board.





	In 2000, the Alabama Department of Revenue ordered Tallapoosa County into a county-wide reappraisal.  During the reappraisal, agents of the Tallapoosa County Revenue Commissioner’s Office made a physical inspection of the Company’s properties for the purpose of inventorying all buildings located in Tallapoosa County.  The two buildings in question were identified during this inspection.  Representatives of the Company informed the Revenue Commissioner that the buildings in question were owned by the Board and were therefore exempt from property taxes.  A search of the records in the Tallapoosa County Probate Judge’s Office resulted in no documentation to support such a claim for exemption being found.  The Revenue Commissioner then requested documentation from the Company.  After a considerable amount of time, the Company provided the Revenue Commissioner with the two interim agreements referenced above, as well as a Lease Agreement, Bond Guaranty Agreement, and Mortgage and Trust Indenture, all dated August 1, 2001, and pertaining to the prop�erty in question.  In addition to these documents, the Company provided a copy of a deed dated August 31, 2001, transferring title to the property from the Company to the Board.  This document was notarized some 21 days before the date indicated that it was actually signed.





	The Cater Act, codified at section 11-54-80, et seq., of the Code of Alabama, authorizes the incorporation of industrial development boards and gives them the power to assume certain projects designated by the Legislature as promoting a public purpose.  Section 11-54-96 provides that “[t]he industrial development board and all properties at any time owned by it and the income therefrom and all bonds issued by it and the income therefrom shall be exempt from all taxation in the State of Alabama.”  Ala. Code § 11-54-96 (1994).





	Among the general powers of industrial development boards set forth in section 11-54-87 of the Code is the following power:





	To acquire, whether by purchase, construc�tion, exchange, gift, lease or otherwise and to improve, maintain, equip and furnish one or more projects, including all real and personal properties which the board of directors of the board may deem necessary in connection therewith, regard�less of whether or not any such projects shall then be in existence . . .





Ala. Code § 11-54-87(4) (1994). 





	Industrial development boards ordinarily do not themselves build projects such as those contemplated in the Cater Act, but rather they acquire them by various means, such acquisition often being financed by the mechanism provided by the Cater Act.  Because the Industrial Devel�opment Board of the City of Alexander City did not acquire the properties in question until August 31, 2001, the date of the deeds transferring title of the properties from the Company to the Board, the properties were not exempt from taxation under the Cater Act before that date.   





	The Tax Incentive Reform Act of 1992, codified at section 40-9B-1, et seq., of the Code of Alabama, became effective on May 21, 1992.  On that date, pursuant to section 40-9B-7(a)(1), private-use property owned by a public authority or county or municipal government being used by a pri�vate user became subject to ad valorem taxation.  An exception to this rule of taxability is contained in section 40-9B-7(c) of the Code of Alabama, which provides as follows:





The rule of subsection (a)(1) shall not apply to ad valorem taxes if a private user was entitled to use the property pursuant to a lease or other agreement entered into before May 21, 1992, or would be entitled to use the property at some future time pursuant to inducement entered into or adopted before May 21, 1992, provided, however, that this subdivision shall apply only to the prop�erty and the amount of capital expenditures set out in such inducement, subject to de minimis devia�tions.  





Ala. Code § 40-9B-7(c) (1994).





	Section 40-9B-3 of the Code defines several terms relevant to this opinion, including the following:





	(4)	Inducement.  Refers to an agreement, or an “inducement agreement,” entered into between a private user and a public authority or county or municipal government and/or a resolu�tion or other official action, an “inducement resolution,” “inducement letter,” or “official action” adopted by a public authority or county or municipal government, in each case expressing, among other things, the present intent of such public authority or county or municipal govern�ment to issue bonds in connection with the private use property therein described.





. . .





	(14)	Private Use Property.  Any real and/or personal property which is or will be treated as owned by a private user for federal income tax purposes even though title may be held by a public authority or municipal or county gov�ernment.





Ala. Code § 40-9B-3 (1994).





	It appears that the interim agreements referenced above would con�stitute inducements pursuant to TIRA.  Because a private user (the Com�pany) would be entitled to use the private-use property in question at some future time pursuant to an inducement entered into or adopted before May 21, 1992, the property in the amount of the capital expenditures set out in such inducements became exempt from taxation on August 31, 2001, the date on which the industrial development board acquired the property.  Therefore, Question 2 is answered in the affirmative.








CONCLUSION





	Because title to the properties was not acquired by the Board until August 31, 2001, they were not exempt from taxation under the Cater Act before that date.  Under the “grandfather” provision of TIRA, the proper�ties became exempt from taxation up to the amount of the capital expendi�tures set out in the inducements on August 31, 2001, the date the industrial development board acquired the property.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ron Bowden, Legal Division, Department of Revenue.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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Honorable Linda Harris
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