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Honorable Terri C. Daulton


City Clerk, City of Heflin


Post Office Box 128


Heflin, Alabama  36264





Municipalities – Tobacco Tax – Municipal Ordinances – Cleburne County





A municipality may amend its tobacco tax ordinance to decrease the rate of tax on tobacco products without violating section 40-25-2 of the Code of Alabama.





Dear Mr. Daulton:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Heflin.








QUESTION





	Can a municipality amend its tobacco tax ordinance to decrease the rate of taxation on tobacco products without violating Act 2004-545?








FACTS AND ANALYSIS





	You stated that, in 2003, the City of Heflin adopted an ordinance to tax tobacco products in anticipation of Act 2004-545.  Act 2004-545, now codified in section 40-25-2 of the Code of Alabama, increased license or privilege taxes on tobacco products and restricted additional taxes on tobacco products by counties and municipalities.  2004 Ala. Acts No. 2004-545; Ala. Code § 40-25-2 (Supp. 2004).





	The relevant portion of section 40-25-2 provides as follows:





(h) The increase levied in this section shall be exclusive and shall be in lieu of any other or additional local taxes and/or license fees, county or municipal, imposed on the sale or use of ciga�rettes and/or other tobacco products.  Notwith�standing the foregoing, an act of the Legislature or an ordinance or resolution by a taxing author�ity passed or enacted on or before May 18, 2003, imposing a local tax and/or license fee shall remain operative, but no additional local tax and/or license fee may thereafter be levied on the sale of cigarette and or tobacco products.





Ala. Code § 40-25-2(h) (Supp. 2004) (emphasis added).





	The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting a statute.  Holmes v. Sanders, 729 So. 2d 314, 316 (Ala. 1999); Ex parte Alcoholic Beverage Control Bd., 683 So. 2d 952, 956 (Ala. 1996).  The legislative intent expressed in a statute may be gleaned from the language used, the reason and necessity for the statute, and the purpose to be obtained.  Bama Budweiser of Montgomery, Inc. v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992).





	Section 40-25-2(h) of the Code of Alabama, quoted above, states that the tax levied in that section “shall be in lieu of any other or addi�tional local taxes and/or license fees, county or municipal” imposed on the sale or use of tobacco products.  Ala. Code § 40-25-2(h) (Supp. 2004).  It further provides that “no additional local tax and/or license fee” may thereafter be levied on tobacco products.  Id.  The Legislature’s intent is further expressed in the synopsis of Act 2004-545, now codified as section 40-25-2 of the Code of Alabama.  It states, in pertinent part, that “[t]o increase the rate of tax on all cigarettes and other tobacco prod�ucts sold . . . in Alabama; to provide that the increased tax shall be exclu�sive and in lieu of future local taxes on cigarettes and tobacco products . . .”  2004 Ala. Acts No. 2004-545.  It is clear that the Legislature’s intent was that counties and municipalities were to levy no further local sales or license taxes on tobacco products after the passage of Act 2004-545.  





	A decrease in a local tax on tobacco products is not addressed and is therefore not prohibited by section 40-25-2 of the Code of Alabama.  The City of Heflin may amend its tobacco tax ordinance to decrease the rate of taxation on tobacco products without violating section 40-25-2 of the Code of Alabama.  Once the ordinance is amended to reduce the tax, however, the city would not be authorized to increase the rate of the tax in the future without violating section 40-25-2 of the Code.








CONCLUSION





	A municipality may amend its tobacco tax ordinance to decrease the rate of tax on tobacco products without violating section 40-25-2 of the Code of Alabama.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division





TK/LKW


220004v1/84602


Honorable 


Page � PAGE �2�


























November 15, 2005





Honorable Terri C. Daulton


Page � PAGE �3�











