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Community Development Districts – Alcoholic Beverage Taxes – DeKalb County – Blount County – Morgan County





Under section 35-8B-1 of the Code of Alabama, a community development district qualifies either the municipality or the county, but not both, for a share of the alcoholic beverage taxes.





Gentlemen:


	


This opinion of the Attorney General is issued in response to your requests.








QUESTION





If a community development district is located within a municipality that is in a dry county, does section 35-8B-1 of the Code of Alabama provide that both the county and the municipality should be included in a distribution of taxes levied on the sale of alcoholic beverages?








FACTS AND ANALYSIS





	Your requests seek clarification of an opinion issued to the Honorable Todd Greeson in which this Office stated that when a community development district is located in a dry county or in a dry municipality, the county or the municipality is included in the distribution of taxes levied on the sale of alcoholic beverages in the same manner as those taxes would be distributed in a wet county or municipality.  Opinion to Honorable Todd Greeson, Member, House of Representatives, dated February 4, 2005, A. G. No. 2005-065.  This question requires an analysis of the provisions of the Code providing for the disposition of taxes levied on alcoholic beverages and the provisions creating the community development districts.





	Community development districts may be created to include, among other things, a certain number of residences, a golf course, and a social club.  Ala. Code § 35-8B-1 (Supp. 2004).  The social club of a community development district is allowed to hold a license by the Alabama Alcoholic Beverage Control Board for the retail sale of alcoholic beverages, even if the district is located within a dry municipality or within a dry county.  Ala. Code §§ 35-8B-1 to -3 (Supp. 2004).





	Section 35-8B-1(d) of the Code provides as follows for the distribution of taxes levied on the sale of alcoholic beverages:  “Any dry county or municipality having one or more community development district[s] located in such county or municipality shall be included within the distribution of taxes and license fees levied on the sale of alcoholic beverages pursuant to Chapters 3 and 3A, Title 28.”  Ala. Code § 35-8B-1(d) (Supp. 2004).  





	The distribution of taxes and license fees provided for in chapter 3 and 3A of title 28 of the Code of Alabama are directed to be made either to municipalities or to counties, but not to both.  For example, section 28-3-190 of the Code provides for a certain tax on the sale of beer to be distributed to the municipality in which the beer was sold or, if sold outside of the corporate limits of a municipality, then to the county in which it was sold.  See Ala. Code § 28-3-190(c)(1) (2003).  Other provisions relating to the distribution of alcoholic beverage taxes also provide that the tax shall be distributed to either the municipality in which the sale occurred or, if the sale occurred outside the municipal limits, to the county.  See Ala. Code § 28-7-16(c)(2) (2003) (taxes on table wine) & Ala. Code § 28-3A-21(c) (2003) (privilege or license tax).  





	Under these Code provisions, no distribution of taxes is provided to the county if the sale is made within a municipality.  The distribution of taxes under section 35-8B-1(d) of the Code provides that the distribution to a dry county or dry municipality shall be pursuant to chapters 3 and 3A of title 28.  Thus, if a community development district is located within a municipality, the county does not receive a share in the distribution of the taxes, only the municipality receives a share.  In other words, if a community development district is located within a municipality, then the municipality receives the benefit of sharing in the distribution; but if the community development district is located outside of the corporate limits of a municipality, then the county receives the benefit of sharing in the distribution.  The community development district qualifies either the municipality or the county, but not both, for a share of the alcoholic beverage taxes.








CONCLUSION





	Section 35-8B-1 of the Code of Alabama provides that, if a community development district is located within a municipality that is in a dry county, the municipality is included in a distribution of taxes levied on the sale of alcoholic beverages, which is directed to be made under the provisions of chapter 3 and 3A of title 28 of the Code of Alabama.  The county would not be included in a distribution of the taxes levied unless the community development district was located outside the corporate limits of a municipality.  The community development district qualifies either the municipality or the county, but not both, for a share of the alcoholic beverage taxes.





	I hope that this opinion answers your question.  If this Office can be of further assistance, please contact me.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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