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Under section 31-9-16(b) of the Code of Alabama, individuals and entities have immunity from tort liability for emergency management services rendered on behalf of the State and under the authority of the Alabama Emergency Management Agency, even absent a declared emergency.





Section 31-9-16(b) of the Code of Alabama provides tort immunity to individuals and entities performing emergency management activities. The Attorney General has the authority to determine whether to defend civil actions filed against a state entity and its agents and may delegate that power to the general counsels of the various agencies and departments of government.  There is no authority to indemnify or reimburse individuals or entities for legal costs, although state employees and individual volunteers who are deemed agents of the State for the purposes of section 36-1-6.1 of the Code of Alabama may be covered by the State’s General Liability Trust Fund.





Dear Mr. Baughman:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Emergency Management Agency (“AEMA”).








QUESTION 1





	Do individuals, including emergency man�agement volunteers, including, but not limited to, medical professionals participating in the Medi�cal Reserve Corps., and other entities, as defined in section 31-9-16 of the Code of Alabama, enjoy immunity from tort liability when emergency management services are rendered on behalf of the State and under the authority of the Alabama Emergency Management Agency absent a pro�claimed State of Emergency?








FACTS AND ANALYSIS





	Your request states as follows:





	On occasion, individuals (volunteer or compensated) and/or other entities may partici�pate in emergency management activities in preparation for or anticipation of a large scale emergency affecting the health and safety of the citizens of Alabama.  Such activities include, but are not limited to, drills, exercises, pre-disaster emergency response staging duties, or providing professional medical service in medical needs shelters.  Such emergency management related activities would be under the direction, control, and authority of the Director of the Emergency Management Agency, or his or her authorized designee.  These preparatory activities may be performed prior to an official state of emergency proclaimed by the Governor. 





	Your question is similar to one that was addressed by this Office in an opinion to Honorable Lee Helms, Acting Director, Alabama Emergency Management Agency, dated January 10, 2003, A.G. No. 2003-061.  In that opinion, this Office stated that immunity from civil liability is not within the power of the AEMA to grant, but it is available as a function of Ala�bama law.  Id. at 6.  This Office opined that the Emergency Management Act and the Volunteer Service Act provide immunity from civil liability for volunteers and volunteer organizations assisting in performing emer�gency management services, provided the volunteers are acting on behalf of the State or a county.  Id. at 8.





	The Alabama Emergency Act, section 31-9-16(b) of the Code of Alabama, provides, in part, as follows:





		Neither the state nor any political sub�division thereof nor other agencies of the state or political subdivisions thereof, nor, except in cases of willful misconduct, gross negligence or bad faith, any emergency management worker, individual partnership, association or corporation complying with or reasonably attempting to com�ply with this chapter or any order, rule or regulation promulgated pursuant to the pro�visions of this chapter or pursuant to any ordinance relating to blackout or other pre�cautionary measures enacted by any political subdivision of the state, shall be liable for the death of or injury to persons, or for damage to property, as a result of any such activity.





Ala. Code § 31-9-16(b) (1998).  Although this provision has not been interpreted by the Alabama courts, a plain reading of the provision pro�vides immunity from civil liability for individuals and organizations carrying out emergency management activities under the Emergency Man�agement Act, except in cases of willful misconduct, gross negligence, or bad faith. 





Section 31-9-16(d) of the Code of Alabama defines the term “emer�gency management worker” as follows: 





As used in this section, the term “emer�gency management worker” shall include any full- or part-time paid, volunteer or auxiliary employee of this state, or other states, territories, possessions or the District of Columbia, of the federal government, of any neighboring county or of any political subdivision thereof, or of any agency or organization performing emergency management services at any place in this state subject to the order or control of, or pursuant to, a request of, the state government or any politi�cal subdivision thereof.





Ala. Code § 31-9-16(d) (1998).





	Section 31-9-8 of the Code of Alabama describes the powers that can be exercised by the Governor in the event the Governor declares “a state of emergency management emergency.” Ala. Code § 31-9-8 (1998).  Section 31-9-16(a) of the Code of Alabama says all functions “under this chapter and all other activities relating to emergency management are hereby declared to be governmental functions.” Ala. Code § 31-9-16(a) (1998) (emphasis added).  Therefore, the above-described grant of immu�nity in section 31-9-16(b) of the Code of Alabama is not limited to declared emergencies, but extends to all emergency management activi�ties, except cases of willful misconduct, gross negligence, or bad faith.  





In addition, the Alabama Volunteer Service Act, section 6-5-336 of the Code of Alabama, provides, in part, as follows:





(d) Any volunteer shall be immune from civil liability in any action on the basis of any act or omission of a volunteer resulting in dam�age or injury if:





(1)  The volunteer was acting in good faith and within the scope of such volunteer’s official functions and duties for a nonprofit corporation, hospital, or a governmental entity; and 





(2)  The damage or injury was not caused by willful or wanton misconduct by such volunteer.  





Ala. Code § 6-5-336 (1993).





The Volunteer Service Act defines the term “volunteer” as “[a] per�son performing services for a nonprofit organization, a nonprofit corpora�tion, a hospital, or a governmental entity without compensation, other than reimbursement for actual expenses incurred.  The term includes a vol�unteer serving as a director, officer, trustee, or direct service volunteer.”  Ala. Code § 6-5-336(c)(4) (1993). 





Previous Attorney General’s opinions have reached similar con�clusions regarding immunity of volunteers:





Opinion to Honorable Phillip L. Hicks, Director, Emergency Management Agency, dated March 2, 1993, A.G. Opinion 93-00147:  Volunteer Service Act provides immunity for engineers volunteer�ing their services directly to the Alabama Emergency Management Agency (not through a nonprofit organization).





Opinion to Honorable Phillip L. Hicks, Director, Emergency Management Agency, dated January 23, 1992, A.G. Opinion 92-00146:  Individuals serving on local Emergency Planning Commit�tees are entitled to assert immunity from liability under the Ala�bama Volunteer Service Act.





Opinion to Honorable Nelson R. Starkey Jr., State Representative, Lauderdale County District No. 1, dated December 16, 1991, A.G. Opinion 92-00097:  Volunteer Service Act provides immunity for commissioners of public housing authorities appointed by a mayor.








CONCLUSION





Volunteers, including medical professionals participating in the Medical Reserve Corps., along with emergency management workers, individuals, partnerships, associations, or corporations are immune from tort liability, except for cases of willful misconduct, gross negligence, or bad faith when rendering emergency management services on behalf of the State under the authority of AEMA, whether or not there is a declared emergency.








QUESTION 2





If a suit was filed against an entity for actions committed on behalf of the State, what state governmental entity would either represent the respondent party or would be obligated to reimburse such party for legal costs incurred?








FACTS AND ANALYSIS





As noted earlier, section 31-9-16(a) of the Code of Alabama declares all functions under this chapter and all other activities relating to emergency management to be governmental functions.  In enacting section 31-9-16(b) of the Code of Alabama, the Legislature clearly determined it necessary for the effective performance of these governmental activities that there be a grant of immunity to those performing them.  





Section 36-15-21 of the Code of Alabama grants the Attorney Gen�eral the general authority to oversee the conduct of the State’s litigation.  It provides that “[a]ll litigation concerning the interest of the state, or any department of the state, shall be under the direction and control of the Attorney General.”  Ala. Code § 36-15-21 (2001).  This general grant of authority empowers the Attorney General to determine whether to defend civil actions filed against a state entity and its agents.  As with many other aspects of litigation, the Attorney General may delegate the power to defend these cases to the general counsels of the various agencies and departments of government.  The Attorney General may also enter into agreements with state agencies to defray and recover the costs of repre�senting the agencies.  Ala. Code § 36-15-4.1 (2001).





There is no authority for AEMA or for any other state agency to indemnify or reimburse legal costs incurred by individuals to whom immunity is granted in section 31-9-16(b) of the Code of Alabama.  The only exceptions are state employees and agents of the State who are eligi�ble for coverage by the General Liability Trust Fund (the “GLTF”), which is administered by the Division of Risk Management of the Department of Finance.  See Ala. Code § 36-1-6.1(2001).  According to the Finance Department, an individual volunteer may be considered an agent of the State for GLTF purposes if the volunteer is in the nature of an employee and is working directly in furtherance of the mission of a state agency.  In addition, the volunteer must be reported to Risk Management by the agency, and the agency would then be assessed a premium for coverage.








CONCLUSION





	Section 31-9-16(b) of the Code of Alabama provides tort immunity to individuals and entities performing emergency management activities. The Attorney General has the authority to determine whether to defend civil actions filed against a state entity and its agents and may delegate that power to the general counsels of the various agencies and depart�ments of government.  There is no authority to indemnify or reimburse individuals or entities for legal costs, although state employees, and indi�vidual volunteers who are deemed agents of the State for the purposes of section 36-1-6.1 of the Code of Alabama, may be covered by the State’s General Liability Trust Fund.





	I hope this opinion answers your questions. If this Office can be of further assistance, please contact me.





						Sincerely,





						TROY KING


						Attorney General


						By:











						BRENDA F. SMITH


						Chief, Opinions Division
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