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Domestic Violence – Arrest – Warrants – Magistrates – Jefferson County





When a defendant is arrested without a warrant for a domestic violence offense, he or she must have a complaint issued by the judge or magistrate who has made a separate judicial determination that probable cause exists to issue such a complaint.  Where a judge or magistrate does not find probable cause for any defendant arrested without a warrant for a domestic violence offense (or any other crime), the defendant should be released.





Dear Judge Schilling:





This opinion of the Attorney General is issued in response to your request.





QUESTIONS





If a warrantless arrest is made by a police officer for “domestic violence” pursuant to section 15-10-3 of the Code of Alabama, is this a sufficient charging instrument to proceed in the courts, or must the officer subsequently appear before a magistrate and provide sufficient probable cause for the magistrate to issue a “warrant” relating to the same offense?





If the above question is answered in the positive, what happens to a warrantless arrest on which the magistrate subsequently does not find probable cause and does not issue a warrant?








FACTS, LAW, AND ANALYSIS





Section 15-10-3(a) of the Code of Alabama provides as follows:





An officer may arrest a person without a warrant, on any day and at any time in any of the following [circumstances]: [





		. . . 





(8) When an offense involves domestic violence as defined by this section and the arrest is based on probable cause, regardless of whether the offense is a felony or misdemeanor.





Ala. Code § 15-10-3(a) (Supp. 2004).





Rule 2.1 of the Alabama Rules of Criminal Procedure (“Ala. R. Crim. P.”) provides that “[a]ll criminal proceedings shall be commenced either by indict�ment or by complaint.”  Ala. R. Crim. P. 2.1.  Because municipal courts have subject-matter jurisdiction over state law misdemeanors and violations adopted as municipal ordinance violations, as well as municipal ordinance violations created by the city council, a complaint must be prepared in every case coming before the municipal court, whether the arrest was made with or without a war�rant.   





Rule 2.3 of the Ala. R. Crim. P., entitled “Contents of a complaint,” pro�vides that “[a] complaint is a written statement made under oath before a judge, magistrate, or official authorized by law to issue warrants of arrest, setting forth essential facts constituting an offense and alleging that the defendant committed the offense.”  Ala. R. Crim. P. 2.3.





Although section 15-10-3(a)(8) of the Code of Alabama provides that a police officer has the authority to arrest a defendant for a domestic violence offense when such arrest is based on the officer’s determination of probable cause at the scene of the incident, certain constitutional provisions require that a judge or magistrate make a probable-cause determination for every offense.  These constitutional provisions are codified in Rule 4.3(a)(iii) of the Ala. R. Crim P., which provide that, on arrest without a warrant, “[a] judge or magis�trate in the county of arrest shall determine whether probable cause exists to believe that the defendant committed the charged offense.”  Ala. R. Crim. P. 4.3(a)(iii).





Rule 3.1 of the Ala. R. Crim. P., entitled “Issuance of arrest warrant or summons,” provides, in pertinent part, as follows:





(a) ISSUANCE.  Upon return of an indictment, or upon a finding of probable cause made pursuant to Rule 2.4, the judge or magistrate shall immediately cause to be issued an arrest warrant or a summons. . . .





(b) SUMMONS.  If the defendant is not in cus�tody, if the offense charged is bailable as a matter of right, and if there is no reason to believe that the defendant will not respond to a summons, a summons may be issued, at the sole discretion of the issuing judge or magistrate.  





Ala. R. Crim. P. 3.1.





	Therefore, when a defendant is arrested without a warrant for a domestic violence offense, he or she must have a complaint issued by a judge or magis�trate who has made a separate judicial determination that probable cause exists to issue such complaint.  Rule 3.1 of the Ala. R. Crim. P. authorizes the judge or magistrate to issue a warrant or a summons, although procedures for domestic violence offenders arrested without warrants is governed, as follows, by section 15-13-190 of the Code of Alabama: 





(a) A person arrested for an offense involving domestic violence as defined in subdivisions (1) through (4) of subsection (b) of Section 15-10-3 [who] strikes, shoves, kicks or otherwise touches a person or subject (sic) him or her to physical contact or charged with a violation of a protection order, may not be admitted to bail until after an appearance before a judge or magistrate within 12 hours of the arrest, and if the person is not taken before a judge or magistrate within 12 hours he or she shall be released on bail.  Prior to the release of the person, the judge or magis�trate shall review the facts of the arrest to determine whether the person is a threat to the alleged victim, is a threat to public safety, and is reasonably likely to appear in court. 





(b) The judge or magistrate shall make findings on the record concerning those determinations and may impose conditions of release or bail on the person to protect the alleged victim of domestic violence or the person protected by a protection order, and to ensure the appearance of the person at a subsequent court pro�ceeding. . . .





(c) If conditions of release are imposed, the judge or magistrate shall issue a written order for con�ditional release, immediately distribute a copy of the order to the law enforcement agency having custody of the arrested or charged person . . . and provide the law enforcement agency with any available information concerning the location of the alleged victim in a man�ner that protects the safety of the victim. 





Ala. Code § 15-13-190 (Supp. 2004).





	Note that, pursuant to section 15-13-190 of the Code of Alabama, no arrest warrant is expressly required to be issued by a judge or magistrate for a defendant arrested without a warrant and charged with a domestic violence offense.  Therefore, when an arrest is made without a warrant for a domestic violence offense, the judge or magistrate should prepare the complaint charging the defendant once the judge or magistrate has made a probable-cause determination independent of the probable cause made by the arresting officer, provide the defendant with the opportunity to sign a conditional release order and post bail where the defendant appears before the judge or magistrate within 12 hours of arrest, but if 12 hours have elapsed from the time of arrest, the judge or magistrate is merely to give the defendant the opportunity to post bail, without imposing conditions of release.  Of course, where 12 hours have elapsed and the defendant has posted bail, a complaint will have to be issued by the judge or magistrate if a determination of probable cause is made by that judicial officer.  See opinion to Honorable Frank W. Gregory, Administrative Director of Courts, dated November 16, 2000, A.G. No. 2001-034. 





	Where a judge or magistrate does not find probable cause for any defen�dant arrested without a warrant for a domestic violence offense (or any other crime), the defendant, if still in custody, should be released immediately.  If the defendant has posted bail, the court should notify the defendant and return any bail posted. 








CONCLUSION





	When a defendant is arrested without a warrant for a domestic violence offense, he or she must have a complaint issued by a judge or magistrate who has made a separate judicial determination that probable cause exists to issue such complaint.  Where a judge or magistrate does not find probable cause for any defendant arrested without a warrant for a domestic violence offense (or any other crime), the defendant should be released.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Lynne Thrower, Legal Division, Administrative Office of Courts.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division





BFS/LT





213142v1/81927























October 17, 2005





Honorable Dennis Schilling


Page � PAGE �5�











