�



Honorable Ed Richardson


Interim President		


Office of the President


Auburn University


107 Samford Hall


Auburn University, Alabama  36849-5113





Boards of Trustees – Term of Office – Auburn University – Colleges and Universities





The term of a  member of the Auburn University Board of Trustees (“Board”) appointed pursuant to Amendment 161 commences on the date the Board member is confirmed by the Senate and continues for twelve years and until a new trustee is appointed or qualified.





The term of a member of the Board appointed pursuant to Amendment 670 commences on the date the member is confirmed by the Senate.





Dear Dr. Richardson:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Please confirm the term of each of the current members of the Board of Trustees of Auburn University.








FACTS AND ANALYSIS





	In the opinion request, you provide a set of facts regarding the terms of the members of the Auburn University Board of Trustees.  You have asked this Office to determine when each term commences and ends.  Ultimate factual determinations of this nature, however, lie beyond the proper scope of an opinion of this Office.  This opinion instead provides what this Office deems to be a correct statement of the law that may be applied in making such determinations.  This Office notes the fact that, initially, Auburn University displayed one set of term dates on its web�site, but then provided a new and different set of term dates in its request for an opinion of this Office.  Whatever the cause of the switch, it does not affect the legal analysis provided herein; this Office is constrained to answer the question presented purely as a matter of law and leaves the ultimate resolution of the underlying debate to others.





	To begin the legal analysis, the trustees must be separated into two categories:  those appointed pursuant to Amendment 161 and those appointed pursuant to Amendment 670.





	Amendment 161 provides, in pertinent part, as follows:





	The trustees shall be appointed by the governor, by and with the advice and consent of the senate, and shall hold office for a term of twelve years, and until their successors shall be appointed and qualified.  The board shall be divided into three classes, as nearly equal as may be, so that one-third may be chosen quadrennially.  Vacancies occurring in the office of trustees from death or resignation shall be filled by the governor, and such appointee shall hold office until the next meeting of the legislature.  The members of the board of trustees as now constituted shall hold office until their respective terms expire under existing law, and until their successors shall be appointed as herein required.





Ala. Const. amend. 161.  The purely legal issue before this Office is whether the term of each trustee appointed and confirmed pursuant to Amendment 161 begins on the date of confirmation by the Senate or, instead, on an earlier date.





	The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dept. of Mental Health and Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002); Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  “The court looks for the legislative intent in the language of the act; that language may be explained; it cannot be detracted from or added to.”  Ala. Indus. Bank v. State ex rel Avinger, 286 Ala. 59, 62, 237 So. 2d 108, 110 (1970); May v. Head, 210 Ala. 112, 113, 96 So. 869, 870 (Ala. 1923).  In construction of statutes, legislative intent may be gleaned from the lan�guage used, the reason and necessity for the act, and the purpose sought to be obtained.  Bama Budweiser v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).  Specifically, with respect to constitutional provisions -- indeed the very provisions at issue here -- the Alabama Supreme Court has stated the following:





	“It is plain and unambiguous, and where this is the case, the framers of the constitution ‘should be intended to mean what they have plainly expressed and consequently no room is left for construction.  Possible or even probable meanings, when one is plainly declared in the instrument itself, the courts are not at liberty to search for elsewhere.’  Cooley’s Const. Lim. 69, 70.  The framers of the constitution ‘must be understood to have intended what they said . . . .  We can only learn what they intended, from what they have said.  It is theirs to command, ours to obey.  When their language is plain, no discretion is left to us.  We have no right to stray into the mazes of conjecture, or to search for imaginary purposes.’  The State v. McGough, 118 Ala. 196, [159,] 166, [24 So. 397].”  





James v. Langford, 695 So. 2d 1158, 1160 (Ala. 1997) (quoting State ex rel. Little v. Foster, 130 Ala. 154, 162-63, 30 So. 477, 479 (Ala. 1901)).





	Here, the pertinent language is as follows:  “trustees . . . shall hold office for a term of twelve years, and until their successors shall be appointed and qualified.”  Ala. Const. amend. 161 (emphasis added).  If a newly appointed trustee’s term commenced prior to his or her arrival in office (i.e., during the predecessor’s holdover), that trustee would be made to serve for fewer than twelve years, in patent violation of the plain language of the Constitution.  To parse the matter more finely, Amend�ment 161 mandates that the “trustees . . . shall hold office for a term of twelve years, and until their successors shall be appointed and qualified.”  Ala. Const. amend. 161.  These are, of course, the same “trustees” (i.e., flesh-and-blood individuals) that “shall be appointed by the governor, by and with the advice and consent of the senate. . .”  Id.  Accordingly, the term “trustees,” as used in Amendment 161, refers to actual people, not to the positions that those people will occupy.  The basic point is that if a trustee’s term began before the trustee was “hold[ing] office,” and the trustee was thus precluded from “hold[ing] office for a term of twelve years,” the plain language of the Constitution would be violated.  Only when a vacancy occurs by reason of death or resignation does Amendment 161 allow an appointment of less than twelve years.  In all other instances the Constitution is clear, that “trustees . . . shall hold office for a term of twelve years, and until their successors shall be appointed and qualified.”  Ala. Const. amend. 161 (emphasis added).  





	There are, of course, two provisions of significance in Amendment 161:  (1) “The trustees shall be appointed by the governor, by and with the advice and consent of the Senate, and shall hold office for a term of twelve years, and until their successors shall be appointed and qualified.”  (2) “The board shall be divided into three classes, as nearly equal as may be, so that one-third may be chosen quadrennially.” Id.





	These provisions are in conflict.  The Constitution, on one hand, authorizes an appointment of a trustee for a term of twelve years and allows him or her to hold over until the successor is appointed and quali�fied.  Alternatively, the Constitution provides that the Board members’ terms be staggered.  The case law provides ample support for the plain-language construction outlined above.





	In 1997, the Alabama Supreme Court was presented with a case that brought this tension into focus.  Langford, 695 So. 2d at 1158.  In brief, the issue before the Court was whether trustees are authorized to hold over indefinitely until their successors are appointed and qualified or whether trustees may hold over for no longer than a reasonable time.  The Court concluded that the trustees of Auburn University are authorized to hold over until their successors are appointed and qualified, regardless of when that occurs.  The Court, in Langford, stated as follows:





	Amendment No. 161 provides that trustees who have been appointed by the Governor and the Senate (such as Lowder and Tatum) “shall hold office for a term of twelve years, and until their successors shall be appointed and qualified.”  (Emphasis added.)  Black's Law Dictionary 86 (6th ed.1990), defines the word “and” as:  “A conjunction connecting words or phrases expressing the idea that the latter is to be added to or taken along with the first.”  Therefore, Lowder and Tatum were appointed to 12-year terms with a constitutionally allowed holdover period contingent upon appointment by the Governor and the Senate of qualified successors.  In this case, appointments of successors have not been made; therefore, the constitutionally allowed holdover period has not been terminated.





Id. at 1160.  





	In Langford, the Court rejected many years of precedent with respect to the maximum holdover term lengths and held that the precedent does not apply to Board members.  See Langford, 695 So. 2d at 1160.  Previously, the Alabama Supreme Court had stated on many occasions that holdover provisions were “never intended to prolong the term of office beyond a reasonable time. . . .”  State ex rel. Benefield v. Cottle, 254 Ala. 520, 521, 49 So. 2d 224, 225 (1950) (emphasis added); State ex rel. Covington v. Thompson, 142 Ala. 98, 38 So. 679, 682 (1905); Prowell v. State ex rel. Hasty, 142 Ala. 80, 83, 39 So. 164, 166 (1905); City Council of Montgomery v. Hughes, 65 Ala. 201, 203 (1880).  Board members, however, are not subject to this “reasonable time” limitation because Amendment 161 provides, in no uncertain terms, that Board members “shall hold office for a term of twelve years, and until their successors shall be appointed and qualified.”  Langford, 695 So. 2d at 1160.  In dis�tinguishing its holding from prior cases, the Court explained as follows:





	Because there was no appointment in this case, this case is distinguishable from the holdings in those election cases cited by Governor James, Richardson, and McDonald, and the dissent to this opinion, in which this Court has held that the words "until his successor is elected and qualified" were not intended to prolong the term of office beyond a reasonable time after the election.





Langford, 695 So. 2d at 1160 n.3.  Therefore, instead of imposing the longstanding common-law rules confining a holdover to a reasonable time, the Court held that the holdover provision in Amendment 161 is subject to no such restriction and prolongs the terms of office “until their successors shall be appointed and qualified.”  As a result, the term of the successor trustee cannot begin until the prolonged term of the predecessor trustee has ended.





	In Langford, the Court determined that the Amendment’s term provision would be enforced according to its letter and further indicated – albeit only by implication – that the term provisions of Amendment 161 would prevail over the staggering mechanism.  Although it is true that indefinitely prolonged terms may erode the staggering mechanism, that appears to have been the Alabama Supreme Court’s choice. 





	Other precedent is to the same effect.  In 1993, the Alabama Court of Civil Appeals, though reaching a contrary disposition based on the applicable statute, further supported the proposition that a holdover provi�sion constructed with language similar to Amendment 161 becomes part of the term of office.  State ex rel. Hartman v. Thompson, 627 So. 2d 966, 969-70 (Ala. Civ. App. 1993).  The Hartman case dealt with the following statutory provision:





	The state banking department shall be in the charge of the superintendent, who shall be the chief executive officer of the department. . . . The superintendent shall be appointed by the governor by and with the consent of the senate. The term of office of the superintendent shall expire on the first day of February after the expiration of the term of office of the governor making the appointment, but he may continue to serve until his successor is appointed and has qualified.





Hartman, 627 So. 2d at 968.  In Hartman, the court gave the following explanation of the difference between the holdover provision at issue in the Hartman case and holdover provisions with language similar to Amendment 161:  “The time allowed under the holdover provision is not joined to the fixed term of office by the conjunctive ‘and,’ typically found in statutes with holdover provisions that have been held to be part of statutory terms of office.”  Hartman, 627 So. 2d at 969-70 (emphasis added).





	This Office notes that some states have held that a term of office is not affected by the holding over of an incumbent beyond the expiration of the term for which he or she was appointed.  63C Am. Jur. 2d Public Officers and Employees § 151 (2004) (citations omitted).  Those states have determined that a holdover does not change the length of the term, but merely shortens the tenure of the succeeding officer.  Id.  The Alabama Supreme Court, however, has not adopted that rule.�





	In other contexts, this Office has stated that, in the event of a hold�over, any person appointed to serve would be appointed for a term that begins at the expiration of the previous term.  Opinion to Tim Burgess, County Administrator, Cherokee County Commission, dated February 23, 2005, A.G. No. 2005-070; Opinion to Donald L. Parker, Acting Executive Director, Pardons and Paroles Board, dated June 9, 1999, A.G. No. 99-00220.  The Burgess and Parker opinions,� however, do not apply to the Board; their application is foreclosed by the specific language and legal reasoning used by the Alabama Supreme Court in Langford regarding the terms of Board members, as discussed in this opinion.





	Finally, it is a general rule of statutory construction that, if a statute is susceptible of two constructions, one of which is workable and fair and the other unworkable and unjust, the court will assume that the Legislature intended that which is workable and fair.  Karrh v. Bd. of Control of Employees’ Retirement Sys., 679 So. 2d 669, 671 (Ala. 1996); Ex parte Hayes, 405 So. 2d 366, 370 (Ala. 1981).  In the event of a hold�over under Amendment 161, if the term of the successor trustee com�menced before confirmation, that trustee’s term would commence during the prolonged term of the holdover trustee.  It would be illogical and un�workable for a single position on the Board to be filled by two terms existing simultaneously.  





	Therefore, in accordance with the plain language of Amendment 161 and the decision of the Alabama Supreme Court in Langford, the term of a Board member appointed pursuant to Amendment 161 commences on the date the Board member is confirmed by the Senate, and not before.  





	Amendment 161 was amended in 2000 by Amendment 670 to the Constitution of Alabama.  Amendment 670, which was proposed by Act 2000-590, was submitted at the November 7, 2000, election and pro�claimed ratified on December 13, 2000.  Several of the current trustees were appointed pursuant to Amendment 670, which provides, in pertinent part, as follows:





	A trustee shall hold office for a term of seven years, and may serve no more than two full seven-year terms of office. . . .





	Each member of the board of trustees as constituted on the date this amendatory language is ratified may serve the remainder of his or her current term and shall be eligible, if otherwise qualified, to serve for no more than two additional seven-year terms.





. . . .





	A term shall begin only upon confirmation by the Senate. A member may continue to serve until a successor is confirmed, but in no case for more than one year after completion of a term. . . .





Ala. Const. art. XIV, § 266 (amend. 670).





	Amendment 670 thus states that a “term shall begin only upon confirmation by the Senate.”  Id.  Accordingly, each trustee appointed to a new term pursuant to Amendment 670 serves a seven-year term com�mencing on the date of confirmation by the Senate.  Opinion to Bob Riley, Governor, dated January 15, 2004, A.G. No. 2004-060.  





	In addition, Amendment 670 requires that if “any position on the board of trustees becomes vacant during a term of office by reason of death, resignation, or other cause, a person shall be appointed by the appointing committee to fill the remainder of the unexpired term of office. . . .”  Id.  Accordingly, if a vacancy occurred during a trustee’s term for any of the listed reasons, the person appointed to succeed that trustee would serve for the remainder of the predecessor’s unexpired term.








CONCLUSION





	Therefore, the term of a Board member appointed pursuant to Amendment 161 commences on the date the Board member is confirmed by the Senate and continues for twelve years and until a new trustee is appointed or qualified.  Also, the term of a member of the Board appointed pursuant to Amendment 670 commences on the date the member is confirmed by the Senate.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rushing Payne of my staff.





Sincerely,





TROY KING


Attorney General





�


By:











BRENDA F. SMITH


Chief, Opinions Division
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	� In 1935, that rule was discussed by Chief Justice Anderson of the Alabama Supreme Court in a concurring opinion.  State ex rel. Foster v. Rice, 230 Ala. 608, 162 So. 292 (1935).  To support that rule, he cited cases from other states.  He was not, however, joined by any other justices in his concurrence.  Even if the rule stated in the concurring opinion was determined to be the law of Alabama, the language of Langford would preclude this rule from being applied to Board members in this instance.  First, Rice cites some of the cases that Langford held did not apply to Board members.  Rice, 230 Ala. at 612, 162 So. at 295.  More importantly, the Rice case involved an election, and the Langford court distinguished its holding from prior cases stating that those cases involved an election.  Langford, 695 So. 2d at 1160 n.3.


�The Parker opinion quoted language from the concurring opinion in the Rice case in support of its conclusion.  Parker at 3.  As discussed in footnote 1, the rule stated in that concurrence does not apply to Board members because of the language of the Langford case.
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