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State Health Planning and Development – Certificate of Need – Hospitals – Digital Hospitals – Jefferson County





HealthSouth Medical Center may cease offering and providing health services at its existing location while construction continues on the Digital Hospital pursuant to the Digital Hospital Certificate Of Need (“CON”), such health services to be offered and provided again after the Digital Hospital is completed and licensed to provide health services, and that such a suspension in offering health services will not be considered an abandonment of the existing facilities, beds, and health services being replaced.  





Further, the facilities, beds, and health services permitted and authorized to be relocated to the replacement Digital Hospital, as contemplated by section 22-21-265(g)(10) of the Digital Hospital Act, would be those facilities, beds, and health services being offered on a regular basis on September 20, 2001, the date SHPDA approved the exemption and granted the Digital Hospital CON, unless proper additional approval of such facilities, beds, or services was obtained through the processes delineated in the Digital Hospital Act following the issuance of the Digital Hospital CON. 





Dear Senator McClain:





	This opinion of the Attorney General is issued in response to your request. 








QUESTIONS





(1) Whether Healthsouth Medical Center may cease offering and providing health services at the existing location of 1201 11th Avenue South, Birmingham, Alabama, while construction continues on the Digital Hospital pursuant to the Digital Hospital CON, such health services to be offered and provided again after the Digital Hospital is completed, licensed, and authorized to provide health services, without the delay in offering health services being considered an abandonment of the existing facilities, beds, and health services being replaced. This question assumes that construction will continue in accordance with the terms of a construction contract and will not cease or otherwise be stopped for a period exceeding sixty (60) consecutive days as required by rule 410-1-11-.04 of the Alabama Administrative Code? 





(2) Whether, under the facts set forth in question (1) above, the facilities, beds, and health services permitted and authorized to be relocated to the replacement Digital Hospital, as contemplated by section 22-21-265(g)(10) of the Digital Hospital Act, would be those facilities, beds, and health services being offered on a regular basis on September 20, 2001, the date SHPDA approved the exemption and granted the Digital Hospital CON. 








FACTS AND ANALYSIS





The Certificate of Need Law.





The State Health Planning and Development Agency (“SHPDA”) is an agency of the State of Alabama authorized pursuant to Alabama’s CON law [Ala. Code §§ 22-21-260, et seq. (1997, Supp. 2004)] and is designated by the Governor as the State’s Health Planning and Development Agency.  The CON Review Board is the governing body of SHPDA and the primary rulemaking/adjudicatory body in charge of administering and enforcing the CON program.�  Subject to certain statutory exceptions, it is charged with reviewing CON applications and determining whether said applications satisfy the requisite review criteria. Ala. Code §§ 22-21-265, -266, -276 (1997, Supp. 2004).  





The CON statute defines “new institutional health services” as including the development of a new health care facility, a change in bed capacity, the offering of certain new services, or certain large expenditures.  Ala. Code §§ 22-21-263(a)(1)-(4) (Supp. 2004).  Sections 22-21-264 and �266 of the Code of Alabama and Chapter 6 of the SHPDA rules [Ala. Admin. Code r. 410-1-6-.01, et seq. (1977)] set forth the extensive review criteria and required findings that the CON Board must normally apply in considering a CON application for new facilities or services.�  Such review criteria includes compliance with the State Health Plan (“SHP”), which establishes additional methodology for establishing need for new facilities in the state.  In addition to compliance with the SHP, these criteria include the following:





Under section 22-21-270 of the Code, a certificate of need is valid for a period not to exceed twelve months and, in certain cases, may be subject to one extension not to exceed twelve months provided the criteria for extension, as set forth in the rules and regulations of the SHPDA, are met.  Should an obligation be incurred during such period, the CON is continued in effect for a period not to exceed one year or, in this case, the completion of the construction project in accordance with the construction contract.  SHPDA may continue the CON beyond this date if certain criteria are met.  Ala. Code §§ 22-21-270(a) & (b) (Supp. 2004).  Upon com�pletion of the construction and issuance of a certificate of completion, the certificate of need is considered “fully vested” and not subject to revo�cation, modification, or further review except in certain defined circumstances involving fraud.  Ala. Code § 22-21-270(d); Ala. Admin. Code r. 410-1-11-.05 (1985).








II.	The Digital Hospital Act and the HealthSouth CON.





In material part, the Digital Hospital Act amended the above-referenced Code sections by adding the following language:





(g) Notwithstanding all other provisions of this article to the contrary, the replacement, including relocation in the same county, of an existing acute care hospital by the construction of a new digital hospital shall be exempt from cer�tificate of need review provided the hospital meets all of the following:





		(1)	The digital hospital design incorpo�rates a fully automated centralized digital system to integrate all current and future medical tech�nologies with capabilities for all systems to inter�face in a comprehensive medical record. The integration of medical technology shall include, but not be limited to, all patient medical records, diagnostic images, diagnostic reports, laboratory results, pharmacy data, pharmacological inter�actions, contraindications, surgical reports, surgi�cal streaming video, pathology reports, unique patient identification, voice activated tran�scription, wireless applications, automated billing with electronic transmission capability, and elec�tronic procurement systems.





		(2)	The electronic medical systems shall interface on a single electronic platform to pro�duce the most favorable patient outcome with a reduction in medical errors.





		(3)	Medical records shall only be accessed by authorized clinical personnel who are provided access by hospital consoles, physician offices, physician homes, or any remote location via unique identification requirements.





		(4)	Patient rooms shall be designed to provide optimal electronic documentation of vital signs, real-time data entry, any and all treatment protocols, physician orders, and patient pro�gression.





		(5) 	The digital hospital shall have a mini�mum project cost of one hundred million dollars ($100,000,000) to include design, systems, prop�erty, buildings, equipment, and electronic software development.





		(6) 	The construction and design of the facility shall utilize technology and materials for patient flow to limit general public contact with patient care areas, healthcare workers, and haz�ardous materials to reduce the potential for cross-contamination and resulting direct medical costs.





		(7) 	The digital hospital environment shall be energy efficient, cost effective, and clinically designed to produce the most favorable environ�ment.





		(8) 	The digital hospital shall meet all of the following conditions:





a. 	Operate as an acute care hospital.





b. 	Replace an existing acute care hospi�tal located in the same county as the digital hospital.





			c. 	Be licensed for no more than the same number of hospital beds and for the same bed categories as the existing acute care hospital to be replaced by the digital hospital, unless otherwise approved by the Certificate of Need Review Board through issuance of a certificate of need.





d. 	Shall not exceed the same scope of health services, including the same amount of diagnostic or therapeutic major medical equipment, as the existing acute care hospital to be replaced by the digital hospital, unless otherwise approved by the SHPDA approval process.





e. 	Shall not exceed the number of inpatient and outpatient surgical suites as con�tained in the existing acute care hospital to be replaced by the digital hospital, unless otherwise approved by the SHPDA approval process.





(9) 	The existing acute care hospital, replaced by the digital hospital, shall be taken out of service as an acute care hospital and shall not be converted to or used as another health care facility, unless approved by the Certificate of Need Review Board through issuance of a certifi�cate of need.





(10) 	Any presently reviewable health ser�vice which is proposed to be offered by the digital hospital which was not offered on a regular basis within the preceding twelve month period in or through the existing acute care hospital to be replaced by the digital hospital shall be subject to Certificate of Need Board approval through issu�ance of a certificate of need.





(11) 	The only digital hospital exempt from certificate of need review shall be the first digital hospital developed in the state, and the digital hospital shall be located in a county where there is located an accredited medical school and teaching facility and not less than 3,000 licensed general hospital beds, and construction shall be com�menced within one year from the issuance of a certificate of need by SHPDA.





	A determination whether the construction of a digital hospital is exempt from review under this subsection shall be made by the Executive Direc�tor of the SHPDA, upon the filing of an applica�tion requesting the determination, on the forms acceptable to the Executive Director of SHPDA together with an application fee as provided in Section 22-21-271. If it is determined that the replacement facility is not reviewable pursuant to this section, SHPDA shall notify the applicant in writing that the application is exempt from certifi�cate of need review and shall issue a certificate of need. The applicant shall have a right of appeal from any adverse ruling denying exemption and the SHPDA shall promulgate rules affording an applicant a right to appeal adverse rulings pur�suant to this subsection.





		The provisions of this subsection shall auto�matically terminate and become null and void upon the issuance of the first certificate of need for the construction and operation of a digital replacement hospital as herein provided or on December 31, 2005, whichever first occurs, unless a bill to continue or reestablish the provisions of this subsection shall be passed by both houses of the Legislature and enacted into law.





Ala. Code § 22-21-265(g)(1)-(11) (Supp. 2004).








SHPDA’s CON Regulatory Provisions.





Section 22-21-274, as amended, together with section 22-21-275, as amended, provides SHPDA with the authority to prescribe rules and regulations for the review procedures and criteria relating to applications for Certificates of Need applications and for the issuance of Certificates of Need. Pursuant to these provisions, SHPDA has promulgated regula�tions that can be found in section 410-1-1, et seq., of the Alabama Administrative Code. Among provisions that are particularly applicable to the fact situation presented here are the following:





410-1-11-.01 Duration of Certificate of Need





A Certificate of Need issued under these rules shall be valid for a period not to exceed twelve (12) months from the date of issuance, and may be subject to one extension not to exceed twelve (12) months, provided the holder of the Certificate of Need applies in writing for the extension and meets the extension criteria set out in Chapter 410-1-11 of these rules and regulations. The running of the duration of the initial twelve (12) month period, or an extension thereof, shall be tolled from the date of the filing of a civil action arising under any of the provisions of Title 22, Chapter 21, Article 9, Ala. Code 1975, being §§ 22-21-260 through-278, or other judicial proceeding until such action is dismissed from the judicial process.





Ala. Admin. Code r. 410-1-11-.01 (1985).





410-1-11-.02 Incurring the Obligation





(1)	The holder of the Certificate of Need must incur a firm commitment or obligation as defined by statute and these rules within the initial twelve (12) month period, or if extended, within the extension period. Should the obligation be incurred before the expiration date of the certificate of need, then the certificate shall be continued in force and effect for a period not to exceed one year, or:





	(a) the completion of the construction project, where the certificate is for construction; or





	(b) the inauguration of the service, where the certificate of need is for the provision of a service; or





	(c) the actual purchase of equipment, where the certificate of need is for the purchase of equipment, whichever shall be later.





Ala. Admin. Code r. 410-1-11-.02 (1985).





410-1-11-.03 Failure to Incur the Obligation





If the holder of the Certificate of Need fails to incur the firm commitment or obligation within the initial twelve-month (12 month) period, or during any extension period, then the certificate shall be terminated and shall be null and void. No extension can be granted except upon written application for the extension before the initial expiration date of the Certificate of Need. If there has been no firm commitment or obligation or application for an extension filed with SHPDA within the initial twelve-month (12 month) period, then the certificate shall be terminated and shall be null and void.





Ala. Admin. Code r. 410-1-11-.03 (1985).





410-1-11-.04 Failure to Commence Construction





If the holder of the Certificate of Need fails to commence the construction project within the time period stated in the construction contract or to complete the construction project within the time period stated in the construction contract, then the Certificate of Need shall be terminated and shall be null and void, unless tolled or extended pursuant to statute or SHPDA rule or regulation. The completion date of the construction project specified in the construction contract may be extended by mutual agreement of the parties to the contract, without SHPDA approval. Provided SHPDA, or an Administrative Law Judge appointed by the Governor on appeal for a fair hearing, may for causes beyond the control of the holder of the Certificate of Need, upon written request by the holder of the Certificate of Need detailing the reasons therefore, continue the Certificate of Need in force if the commencement of the construction project is delayed for a period not to exceed sixty (60) days or if during the specified construction period, the construction work should cease for not more than six (6) months, or in the event of default in the construction contract by the contractor, or if, for any cause, the construction work has not ceased or otherwise been stopped for a period exceeding sixty (60) consecutive days. Further, the Executive Director of SHPDA may, upon written request by the holder of the Certificate of Need detailing the reasons therefore, continue the Certificate of Need.





Ala. Admin. Code r. 410-1-11-.04 (1985).





410-1-11-.08 Surrender of Certificate Of Need





(1) A holder of a Certificate of Need may elect to surrender his Certificate of Need, not incurring an obligation thereunder. For the surrender to be effective, the holder of the Certificate of Need must notify the state agency in writing of the intent to surrender the certificate and of the effective date of the action. Upon notification, the Certificate of Need shall be automatically terminated.





(2) A holder of a Certificate of Need will be deemed to have abandoned his certificate, if once having completed construction or inaugurated the service, he then suspends operation of the facility or provision of the service for an uninterrupted period of 12 months or longer.





Ala. Admin. Code r. 410-1-11-.08 (2000).





410-1-2-.12 Construction





Such term shall mean and include actual commencement, with bona fide intention of completing the same, or completion of the construction, erection, remodeling, relocation, excavation or fabrication of any real property constituting a facility under this article, and the term "construct" shall mean and include any act of construction. "Ground breaking ceremony", "receipt of bids", "receipt of quotation" or similar action that will permit unilateral termination without penalty shall not be considered "construction".





Ala. Admin. Code r. 410-1-2-.12 (1991).





410-1-2-.13 Firm Commitment or Obligation





(1) Such terms shall mean and include:





(a) Any executed, enforceable, unconditional written agreement or contract not subject to unilateral cancellation for the acquisition or construction of a health care facility or purchase of equipment therefor;





(b) Actual construction of facilities peculiarly adapted to the furnishing of one or more particular services and with the bona fide intention of furnishing such service or services; and





(c) Any executed, unconditional written agreement not subject to unilateral cancellation for the bona fide purpose of furnishing one or more services.





Ala. Admin. Code r. 410-1-2-.13 (1991).





SHPDA has repeatedly interpreted and invoked the provisions of rules 410-1-11-.01 through 410-1-11-.04, each of which relates to the issue of perfection of a CON.  In doing so, SHPDA has relied, in large part, upon the definitions found in rules 410-1-2-.12 and 410-1-2-.13. An agency’s interpretation of its statutes and regulations is controlling as long as it is a permissible construction, and the interpretation placed on this statute by SHPDA, which is charged with its enforcement, is afforded great weight and deference. Ala. Metallurgical Corp. v. Ala. Pub. Serv. Comm’n, 441 So. 2d 565 (1983); Hulcher v. Taunton, 388 So. 2d 1203, 1206 (Ala. 1980); Employees’ Retirement Sys. of Ala. v. Oden, 369 So. 2d 4 (Ala. 1979); Moody v. Ingram, 361 So. 2d 513 (Ala. 1978).  In this regard, the Alabama Supreme Court has found that Alabama’s CON laws provide SHPDA with latitude to adopt procedures to accomplish the overall purposes of the health care ser�vices and facilities program.  Ala. Code §§ 22-21-261, �265(a), �274 (1997, Supp. 2004); 1975 Ala. Acts No. 1197, § 1, et seq., 2365, 2366-74; Univ. of Ala. Hospitals v. Ala. Renal Stone Inst., Inc., 518 So. 2d 721 (Ala. Civ. App. 1987).





Interpretations by SHPDA of the provisions of rule 410-1-11-.08, however, relating to the circumstances under which a CON may be surrendered or abandoned, have been rare. Therefore, this opinion must, to a certain extent, rely upon general principles of the law of statutory construction to respond to the questions presented.








Analysis of the Applicable Fact Situation. 





On September 18, 2001, HealthSouth filed its request for exemption from CON review under the Digital Hospital Act, which was subsequently granted by SHPDA’s Executive Director.  Subsequent civil and administra�tive proceedings challenging the Digital Hospital Act and the HealthSouth CON were dismissed upon agreement of the involved parties.  This Office understands that there is no pending legal challenge to the Digital Hospital Act, the grant of the Digital Hospital CON, or the construction of the Digital Hospital.  





Further, it is the understanding of this Office that HealthSouth not only perfected the Digital Hospital CON via the execution, within the requisite time period, of a valid, enforceable, unconditional construction contract not subject to unilateral cancellation, but also commenced actual construction within that period, as required by SHPDA’s enabling statutes and regulations.  In this manner, HealthSouth, pursuant to rule 410-1-11-.02, incurred a firm commitment or obligation as defined by both the CON statute and the SHPDA rules within that requisite period of time. Under the applicable rules, such action had the effect of “continu[ing] in force and effect for a period not to exceed . . . the completion of the construction project” HealthSouth’s CON. Ala. Admin. Code r. 410-1-11-.02 (1985).  It is the understanding of this Office that the construction of the Digital Hospital is proceeding according to the terms of the construction contract.





Inherent in the granting of the exemption and CON to HealthSouth to construct and operate the Digital Hospital is a finding by SHPDA that there was a licensed and operational acute care hospital meeting all the requirements specified in the Digital Hospital Act as the hospital to be replaced in existence and providing services on September 20, 2001.  





Rule 410-1-11-.08(2) provides that “[a] holder of a [CON] will be deemed to have abandoned his certificate, if once having completed construction or inaugurated the service, he then suspends operation of the facility or provision of the service for an uninterrupted period of 12 months or longer.”  Ala. Admin. Code r. 410-1-11-.08(2) (2000).  The question that has arisen now is whether this rule would apply to the hospital to be replaced by the Digital Hospital such that a failure by that facility to provide uninterrupted services for 12 months prior to completion of the Digital Hospital would require the owner to seek another CON authorizing the offering of said services at the Digital Hospital upon its completion. The Digital Hospital statute does not expressly address the questions posed.�   





Section 22-21-265(g)(10) of the Code of Alabama provides that, while the entity constructing the Digital Hospital was exempt from normal review process for acquiring a CON to construct the replacement hospital, the Digital Hospital, it is otherwise subject to SHPDA’s rules and regulations.  Thus, the question is whether any hospital that obtains a CON to construct a replacement facility must continue operating the existing hospital during the construction process so that the hospital to be replaced is providing or is capable of providing the institutional health services that will be provided in the replacement facility for the 12 months prior to commencement of services at the replacement facility.  In other words, does rule 410-1-11-.08(2) apply to hospitals that have obtained a CON authorizing the construction and operation of a replacement facility, or does the grant of such a CON exempt the hospital from the application of this rule?





Neither SHPDA’s enabling statutes nor its rules directly address this issue.  The language of rule 410-1-11-.08(2), however, coupled with the requirements of the State Health Plan, which apply to replacement facilities, indicate a continuation of services throughout construction is not necessary.





Rule 410-1-11-.08(2) provides that “[a] holder of a [CON] will be deemed to have abandoned his certificate . . . .”  Ala. Admin. Code r. 410-1-11-.08(2) (2000).  Black’s Law Dictionary defines “deem” as “to hold, consider; adjudge; believe; condemn; determine; treat as if; construe.”  Black’s Law Dictionary 415 (1990). Thus, rule 410-1-11-.08(2) requires SHPDA to treat a CON as if it had been abandoned under certain circumstances.  Such a presumption, however, is not appropriate where a CON has been issued for the construction of a replacement hospital and construction has been commenced and/or a firm obligation incurred within the requisite time frame.  Such activity by the hospital clearly indicates an intent not to abandon the CON.  Indeed, such actions are the antithesis of abandonment.





Further, the law is clear that where there are two possible constructions of a statute or regulation and one of the constructions is unworkable and unjust, the law will presume that the drafting entity intended the other construction.  Karrh v. Bd. of Control of Employees’ Retirement Sys., 679 So. 2d 669, 671 (Ala. 1996); Ex parte Hayes, 405 So. 2d 366, 370 (Ala. 1981).  With this principle in mind, one must look to the alternative construction of the applicable rules, namely that, after obtaining a CON to replace the existing facility, the owner of the hospital would then have to seek additional regulatory approval once its original CON (the one to operate the hospital to be replaced) is deemed to have been abandoned during construction of the replacement facility.�  This approval would necessarily have to come after construction had commenced since the original CON would not be deemed to have been abandoned until then.  Under such circumstances, it would be impossible for the constructing entity to obtain financing, retain staff, etc., due to the uncertainty of obtaining the second CON.  





If, for instance, a hospital was completely destroyed by a hurricane and the hospital sought and received a CON to replace the hospital, it is quite possible, indeed probable, that the construction of said hospital could not be complete within 12 months of the destruction of the hospital.  If one was to apply rule 410-1-11-.08(2) to this set of circumstances, the hospital would have to seek a CON to replace the hospital and a second CON after the grant of the initial CON seeking authority to offer the services that it was providing but has not provided for a 12-month period and for which it already has a CON to construct a facility that will offer the services in question.  One must assume that neither the Legislature nor SHPDA intended to require such a difficult and illogical course of action absent clear language to that effect.





Moreover, the language of the State Health Plan indicates that the Statewide Health Coordinating Council (“SHCC”) implicitly understood that the question of continuation of services is not at issue in determining whether to grant a CON for a replacement hospital.  Ordinarily, when one seeks authority to offer a “new institutional health service,” i.e., a health service that has not been offered within the past 12 months [see Ala. Code § 22-21-263 (Supp. 2004)], the applicant must meet a host of criteria, including demonstrating that the current State Health Plan shows a need for such services and an actual community need for the services in question. Ala. Admin. Code r. 410-1-6-.02 and -.05 (1977).  





Rule 410-2-4-.14 of the Alabama Administrative Code, which governs a replacement facility, makes absolutely no mention of such criteria.  It provides, in pertinent part, as follows: 





(3) 	Needs Assessment





(a) For replacement of a health care facility an applicant must submit significant evidence of need for the project. Evidence of need for the project should include, but is not limited to, one or more of the following:





1. The existing structure requires replacement to meet minimum licensure and certification requirements.





2. There are operating problems, which can best be corrected by replacement of the existing facility.





3. The replacement of the existing structure will correct deficiencies that place the health and safety of patients and/or employees at significant risk.





(b) For replacement of hospitals, the occupancy rate for the most recent annual reporting period should have been at least 60 percent. If this occupancy level was not met, the hospital should agree to a reduction in bed capacity that will increase its occupancy rate to 60 percent. For example, if a 90-bed hospital had an average daily census (ADC) of 45 patients, its occupancy rate was 50 percent. (The ADC of 45 patients divided by 90 beds equals 50 percent). To determine a new bed capacity that would increase the hospital's occupancy rate to 60 percent, simply divide the ADC of 45 patients by .60 (A fraction of a bed should be rounded upward to the next whole bed).  The hospital's new capacity should be 75 beds, a 15 bed reduction to its original capacity of 90 beds.





Ala. Admin. Code r. 410-2-4-.14 (2004).





Instead, this section of the State Health Plan focuses exclusively on demonstrating that a need for the facility exists due to the condition of the facility to be replaced.  The absence of any reference to a broader community need is indicative of the fact that inherent in the grant of a CON for a replacement facility is permission to discontinue services if required to do so as long as the applicant/holder of the CON has met its obligations regarding ongoing construction of the replacement facility.  SHPDA has not altered or amended its rules after the adoption of this portion of the State Health Plan in such a way as to indicate a disagreement with the SHCC’s implicit understanding of the requirements for a replacement facility nor has the Legislature instructed SHPDA to do so.





Thus, the grant of a CON to construct a replacement hospital, be it the Digital Hospital or another facility, must necessarily fix in time as of the date of the issuance of the CON in question the services that the replacement hospital can provide upon completion of construction.  The Certificate of Need issued to HealthSouth on or about September 20, 2001, and clarified on August 14, 2002, would govern the scope of services to be offered at that facility upon completion of construction absent an additional CON to offer new institutional health services. 





Based upon the foregoing, there is no reason to prevent HealthSouth Medical Center from ceasing to offer health services at its existing location while construction continues on the Digital Hospital pursuant to the Digital Hospital CON, with such health services to be offered again after the Digital Hospital is completed and licensed to provide those health services. 





In addition, the facilities, beds, and health services permitted and authorized to be relocated to the replacement Digital Hospital, as contemplated by section 22-21-265(g)(10) of the Digital Hospital Act, would be those facilities, beds, and health services being offered on a regular basis on September 20, 2001, the date SHPDA approved the exemption and granted the Digital Hospital CON, unless proper additional approval of such facilities, beds, or services was obtained through the processes delineated in the Digital Hospital Act following the issuance of the Digital Hospital CON. 








CONCLUSION





It is the opinion of this Office that HealthSouth Medical Center may cease offering and providing health services at its existing location while construction continues on the Digital Hospital pursuant to the Digital Hospital CON, such health services to be offered and provided again after the Digital Hospital is completed and licensed to provide health services, and that such a suspension in offering health services will not be considered an abandonment of the existing facilities, beds, and health services being replaced.  Further, it is the opinion of this Office that the facilities, beds, and health services permitted and authorized to be relocated to the replacement Digital Hospital, as contemplated by section 22-21-265(g)(10) of the Digital Hospital Act, would be those facilities, beds, and health services being offered on a regular basis on September 20, 2001, the date SHPDA approved the exemption and granted the Digital Hospital CON, unless proper additional approval of such facilities, beds, or services was obtained through the processes delineated in the Digital Hospital Act following the issuance of the Digital Hospital CON. 





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Keith Miller of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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�  The CON statute defines SHPDA as “[a]n agency of the State of Alabama which is designated by the Governor as the sole State Health Planning and Development Agency, which shall consist of three consumers, three providers, and three representatives of the Governor who all shall serve staggered terms and all be appointed by the Governor.”  Ala. Code § 22-21-260(14) (Supp. 2004).  In addition to the CON Board members reflected in this definition, SHPDA employs a small administrative staff led by an Executive Director.


� Such criteria includes, but is not limited to: (1) consistency with the State Health Plan; (2) consistency with the applicant’s long-range development plan; (3) the existence of less costly, more efficient, more appropriate, or more effective alternatives; (4) the existence of a substantially unmet public requirement; (5) financial feasibility; (6) potential to meet licensure standards; (7) community reaction; (8) utilization of existing facilities and the potential modernization or sharing of such facilities; (9) whether patients will have serious problems in obtaining inpatient care of the type proposed in the absence of the proposed service; (10) the merits of the construction design in terms of cost containment, environmental protection, and energy conservation; (11) the needs of traditionally underserved groups; and (12) whether other existing facilities providing similar services are being used in an appropriate and efficient manner.  Ala. Code §§ 22-21-264 & -266  (1997, Supp. 2004).





� It should be noted, however, that the language of the act providing for the Digital Hospital requires that the entity seeking the exemption have a hospital (which will be replaced by the Digital Hospital) that was “existing” at the time of the grant of the exemption and the CON.  There is no mention of any requirement that the hospital to be replaced continue to offer or be capable of offering services beyond the time that the holder of the CON incurs a firm obligation as required by the applicable regulations.   The absence of such language that could have been included in the act supports the conclusions of this opinion and would, arguably, support such a conclusion in and of itself.  


� The question of whether a facility whose CON has already been deemed to have been abandoned pursuant to rule 410-1-11-.08(2) can seek a CON to construct and operate a replacement facility is beyond the scope of this request, and this opinion should not be construed as addressing that question in any manner.


























September 30, 2005





Honorable E. B. McClain
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