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Honorable Blaine Galliher


Member, House of Representatives


Post Office Box 4353


Gadsden, Alabama  35904-4353





Municipalities – Civil Service Board – Conflicts of Interest – Officers and Employees – Etowah County





A member of the Gadsden Civil Service Board may enter into an economic development agreement with the city.  





The city may enter into the agreement, which involves the mayor’s son as a real estate broker, provided the mayor does not reside in the same household as his son, is not financially dependent on his son, and does not participate in the discussion or vote on the agreement.





Dear Representative Galliher:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	1.	Is a member of the Gadsden Civil Ser�vice Board (“Board”) prohibited under section 11-43-12 of the Code of Alabama from entering into an economic development agreement involving the rebate of sales tax revenue from the city?





	2.   Is a member of the Board subject to the ethi�cal and reporting provisions of the Code of Ethics?





	3.  Is the city prohibited from entering into the agreement due to the involvement of the mayor’s son as a real estate broker for the pro�ject?








FACTS AND ANALYSIS





	Your request states that the Governor has appointed Jason Stinson to the Board.  You further state that Mr. Stinson has not been sworn into office and has not attended or participated in any meetings of the Board.  Mr. Stinson is a real estate developer.  He has an interest in a company, Rainbow I, LLC, that acquires real property that it develops for retail use.  The company uses a realty company to lease the developed property that employs the son of the mayor of the City of Gadsden as a real estate bro�ker.  Mr. Stinson does business by entering into economic development agreements by which the city agrees to rebate sales tax revenue generated from the projects.  Most recently, Rainbow I and the city entered into such an agreement involving a rebate of up to $750,000 if certain con�ditions are met.  Mr. Stinson is currently negotiating with the city regarding property that may lead to an economic development agreement and anticipates entering into more agreements in the future.





	Act 671 of the 1951 Legislative Session created the Civil Service System of the City of Gadsden to govern employment in the police and fire departments of that city.  1951 Ala. Acts No. 671, 1158.  The Board is not separately incor�porated as a public corporation.  Although section 16 of the act states that the governing body of the city is to provide for the salaries and expenses of the Board and shall provide in its annual budget an estimated appropriation suffi�cient to cover these salaries and expenses [id. at 1163], section 4, as amended, provides that Board mem�bers are appointed by the Governor, not the city coun�cil.  1988 Ala. Acts No. 88-434, 635.





	Section 11-43-12 of the Code of Alabama prohibits an officer or employee of a municipality from being directly or indirectly interested in any work, busi�ness, or contract, the cost or price of which is paid from the municipal treasury.  Ala. Code § 11-43-12 (1989).





	This Office has concluded that a member of the Gadsden Civil Ser�vice Board is not prohibited by section 11-43-12 from serving as a con�sultant on a fee-for-service basis for the city’s public works department.  Opinion to Honor�able William R. Willard, Attorney for the Civil Service Board for the City of Gadsden, dated April 12, 2002, A.G. No. 2002-209.  This opinion stated that “a member of the Board is not necessarily an officer or employee of the city under section 11-43-12.”  Id. at 3.  It fur�ther determined that, “[i]f an individual serves as a consultant for the city on a fee-for-service basis, he is not an officer or employee with the city but has a contract for personal services.  Section 11-43-12 is then inappli�cable . . .”  Id.  An officer or employee of a municipality cannot contract with the municipality under the statute.  Thus, though not directly stated, the Willard opinion concluded that a member of the Gadsden Civil Service Board is not an officer or employee of the city prohibited from doing business with the city.





	The Willard opinion is consistent with precedent of the Supreme Court of Alabama.  This Office, relying on City of Mobile v. Cochran, 276 Ala. 530, 165 So. 2d 81 (1964), has repeatedly stated that a member of a separately incorporated utility board is not a municipal officer or employee under section 11-43-12.  E.g., Opinion to Honorable Robert Davis, Mayor, Town of Cedar Bluff, dated May 10, 2005, A.G. No. 2005-126.  The fact alone that the board is a public corporation, however, is not determinative.  For example, in construing the companion statute to section 11-43-12, section 11-43-11 of the Code of Ala�bama, which prohibits a municipal officer from being employed by a corporation with a  franchise from the city involving city streets, the Supreme Court reached a contrary conclusion to Cochran.  In State v. Morrow, 276 Ala. 385, 162 So. 2d 480 (1964), the Court held that a member of the Cordova Water Works and Gas Board was a municipal officer.  Morrow turned on the following factors:





	Under the statutes appertaining, the directors of the instant Board are elected by the governing body of the city, and may be removed by that body.  When the indebtedness of the corporation is paid, title to the property of the corporation vests in the city, and the corporation is automatically dissolved.





276 Ala. at 389, 162 So. 2d at 482-83.





	Cochran, decided two months after Morrow, distinguished Morrow, stat�ing, “[t]here is no incompatibility or conflict of interest here presented as in [Morrow].”  276 Ala. at 532, 165 So. 2d at 83.  Cochran emphasized the degree of control by the City of Mobile over the Mobile Board of Water and Sewer Commissioners:  “The legislature had defined and limited the functions of each corporation, and provided for its officers and prescribed their duties.  There are no provisions for common or mutual control, nor do the same overlap.  Each set of officers control in their own right with no cross-currents of authority.”  Id.





	Cochran and Morrow, taken together, stand for the proposition that the ultimate determination of whether an entity is part of the city is dependent on the facts of each case – the degree of separateness between the two as provided for in the law establishing the particular entity.  More recent decisions of the Supreme Court of Alabama, in the context of the six-month filing requirement for tort actions against municipalities of section 11-47-23 of the Code of Ala�bama, have engaged in the same analysis.  In Williams v. Water Works & Gas Bd. of the City of Ashville, 519 So. 2d 470 (Ala. 1987), the Court applied Cochran in finding that the Board was not part of the city that was protected by the requirement.  In Ex parte Von Braun Civic Center, 716 So. 2d 1186 (Ala. 1998), the Court held that the board governing the Von Braun Civic Center was created by ordinance as part of the City of Huntsville and was protected by the requirement.  The Court explained its decision as follows:





	The ordinances submitted in support of the sum�mary judgment motion fully provide for the creation and operation of the Von Braun Civic Center Board of Control, without any references to incorporators or incorporation.  The Board is directly answerable to the City because its members are appointed by the city council and its budget is appropriated to it by the City, in such amounts as the city council deems proper.





Id. at 1188 (emphasis added).





	Although not incorporated, the Gadsden Civil Service Board functions separately from the City of Gadsden as most public corporations operate.  Act 671 of the 1951 Legislative Session creating the Board provides for it to operate independently.   1951 Ala. Acts No. 671, 1158.  The Board is not subject to any supervisory control of the city.  Board decisions are appealed to circuit court.  Id. at 1162-63.  As stated above, Board members are appointed by the Governor, and, although the city provides their salaries, the salaries are set by the legisla�tive act and cannot be changed by any city official.  Id. at 1163; 1988 Ala. Acts No. 88-611, 952.  





	Your request states that you have properly requested an opinion from the Alabama Ethics Commission concerning the applicability of the ethics law.  This Office does not opine on ethical issues.





	This Office has stated that section 11-43-12 is not violated when a rela�tive of a municipal officer contracts with the municipality, provided the relative is not a member of the officer’s household, is not financially dependent on the officer, and the officer does not participate in the decision-making process.  Opinion to Honorable Eugene A. Melton, Mayor, City of Trussville, dated August 17, 2000, A.G. No. 2000-215.  No viola�tion was found in an appropria�tion by the Town of Clayton to the Clayton Medical Clinic Board to pay its mortgage, despite the fact that a council member’s brother was obligated on the note, because the two were finan�cially independent.  Opinion to Honorable Boyd Whigham, Attorney, Town of Clayton, dated November 9, 1981, A.G. No. 82-00070.








CONCLUSION





	A member of the Gadsden Civil Service Board may enter into an economic development agreement with the city.  





	The city may enter into the agreement, which involves the mayor’s son as a real estate broker, provided the mayor does not reside in the same household as his son, is not financially dependent on his son, and does not participate in the discussion or vote on the agreement.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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