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THIS OPINION HAS BEEN OVERRULED BY THE OPINION ISSUED TO TIM RUSSELL, COMMISSIONER, DEPARTMENT OF REVENUE, DATED 4-10-08, A.G. NO. 2008-070.


Honorable Stephanie Lanier Weems


Attorney, Center Point Fire District


Massey, Stotser & Nichols, P.C.


1780 Gadsden Highway


Birmingham, Alabama  35235





Fire Districts – Excise Tax – Sales Tax – Exemptions – Jefferson County





Act 79 (1966), as amended by Act 702 (1967), exempts the Center Point Fire District from all sales and use taxes, including excise taxes on fuel, levied by any county, municipality, or the State.





Dear Ms. Weems:





	This opinion of the Attorney General is issued in response to your request on behalf of the Center Point Fire District.








QUESTION





	Is the Center Point Fire District exempt from any and all excise/fuel tax?








FACTS AND ANALYSIS





	Amendment 239 to the Alabama Constitution of 1901, as amended, allowed the Legislature to provide for the formation of fire protection dis�tricts in Jefferson County.  Ala. Const. Local Amends., Jefferson County § 12 (amend. 239, amend. 314, amend. 369).  Pursuant to this constitutional authority, Act 79 of the 1966 Special Session of the Alabama Legislature, as amended by Act 702 (1967), provides the procedure for establishing fire and rescue districts in Jefferson County.  1966 Ala. Acts No. 79, 106; 1967 Ala. Acts No. 702, 1528; Parker v. Mount Olive Fire & Rescue Dist., 420 So. 2d 31 (Ala. 1982).  





	Section 11 of Act 79 (1966), as amended by Act 702 (1967), states that “[t]he district shall be exempt from any sales tax or use tax levied by any law of the State of Alabama or by any ordinance of any municipal cor�poration or county.”  1967 Ala. Acts No. 702, 1528, 1529.  The State of Alabama, cities, and counties are authorized to levy and assess use or excise taxes.  See Ala. Code §§ 40-23-60 to 40-23-88 (2003);  Ala. Code §§ 11-51-200, et seq. (Supp. 2004).





It is a general rule of construction that “[e]xemptions from taxation, whether statutory or constitutional, are to be strictly construed against [the] exemption and in favor of [the] right to tax, and no person or property is to be exempted unless the intention to exempt such person or property clearly appears in some statute or constitutional provision.”  See Brundidge Milling Co. v. State, 228 So. 2d 475 (Ala. Civ. App. 1969).  “One seeking an exemption from taxation assumes [the] burden to clearly establish such [a] right, and in all cases of doubt as to legislative intention, presumption is in favor of taxing power.”  Id.  Furthermore, it is a fundamental prin�ciple that deductions or exemptions are matters of legislative grace.  Comm’r of Internal Revenue v. Sullivan, 356 U.S. 27 (1958); Ex parte State of Ala. Dep’t of Revenue, 441 So. 2d 598 (Ala. 1983).





Act 79 (1966), as amended by Act 702 (1967), states that the fire district “shall be exempt from any sales tax or use tax levied by any law of the State of Alabama or by any ordinance of any municipal corporation or county.”  1967 Ala. Acts No. 702, 1528, 1529.  This exemption prevents the levying of a use or excise tax by the State, county or municipality.  This exemption would include an excise tax on gasoline or motor fuel.  See Ala. Code § 40-17-1, et seq. (2003, Supp. 2004); Ala. Code § 40-23-130 (2003).








CONCLUSION





	Act 79 (1966), as amended by Act 702 (1967), exempts the Center Point Fire District from all sales and use taxes, including excise taxes on fuel, levied by any county, municipality, or the State.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Cleophus Gaines, Jr., Legal Division, Department of Revenue.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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