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Honorable Charles R. Stephens, Attorney


Walker County Civil Service Board


107 East 18th Street


Post Office Box 1493


Jasper, Alabama  35502-1493
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The qualification and running for public office by a sitting board member of the Walker County Civil Service Board causes that person’s position to be vacated and the vacancy to be filled by appointment in accordance with section 5 of Act 200 (1969).





Dear Mr. Stephens:





	This opinion of the Attorney General is issued in response to your request on behalf of the Walker County Civil Service Board (“Board”).








QUESTION





	Does the qualification and running for office of county treasurer in the general election of 2004 by a sitting board member cause his position to be vacated and the vacancy to be filled by appointment in accor�dance to Act 200?








FACTS AND ANALYSIS





	In your letter to this Office, you stated the following:





	Morris Studdard, Jr., is an appointed member sit�ting on the Walker County Civil Service Board.  In the fall election of 2004, Mr. Studdard qualified and ran for office of county treasurer.  Mr. Studdard appeared on the November ballot but was defeated.





	During the special session of the Alabama Legis�lature in 1969, Act 200 created the Walker County Civil Service Board and provides as follows:





	“Any member of the Board who becomes a candidate for, or is appointed or elected to another public office vacates his office as a member of the Board and the chairman or presi�dent of the governing body of Walker County shall forthwith notify the Governor . . .”





. . . .





	The Board is concerned about the legalities of actions taken by the Board if, in fact, Board Member Studdard, by his qualifying and running for public office, in fact vacated his position as Board member.





	This office has opined that a member of a civil service board becomes a candidate for public office by filing a declaration of candidacy with the proper party officer.  See Opinion to Walker County Civil Service Board, dated March 8, 1984, A.G. No. 84-00200.  Accordingly, Mr. Studdard became a candidate by filing his declaration of candidacy.  





	Your question contemplates whether Mr. Studdard would be permitted to maintain office despite the language used in section 5 of Act 200 (1969).  The Walker County Civil Service Board was created as a result of local legislation.  A local law, however, may not conflict with the provisions of a general law of the State.  Crandall v. City of Birmingham, 442 So. 2d 77 (Ala. 1983).  Section 17-1-7 of the Code of Alabama contains the state general law concerning politi�cal activities of governmental employees.  More particularly, section 17-1-7 permits city, county, or state employees to seek public office at the city, county, and state level, as long as such activity is conducted on the employee’s own time.  See Ala. Code § 17-1-7(a), (c), (d), (e) (1995); see generally Opinion to Alfred Q. Booth, Autauga County Judge of Probate, dated May 5, 2004, A.G. No. 2004-131; Opinion to Honorable L.W. Noonan, Mobile County Judge of Probate, dated February 18, 1993, A.G. No. 93-00108; Opinion to Honorable Larry Dixon, State Senator, dated July 1, 1986, A.G. No. 86-00280.  Thus, in certain instances, this Office has opined that section 17-1-7 of the Code of Ala�bama, as a general law, supersedes the provisions of a county civil service board.  See generally Opinion to Honorable Harry O. Adkinson, Chairman of the Geneva County Commission, dated May 19, 2000, A.G. No. 2000-153; Opinion to Honorable George A. Monk, Attorney for the City of Anniston, dated July 20, 1988, A.G. No. 88-00382.





	Specifically, section 17-1-7(d) permits any employee of the county or the city to seek political office without resigning.  That particular subsection states as follows:





	(d) Notwithstanding subsection (c), any employee of a county or a city, whether in the classified or unclassified service, who qualifies to seek a political office with the governmental entity with which he or she is employed, shall be required to take an unpaid leave of absence from his or her employment, or use accrued overtime leave, or use accrued vacation time with the county or city from the date he or she qualifies to run for office until the date on which the election results are certified or the employee is no longer a can�didate or there are no other candidates on the ballot.  For purposes of this subsection, the term “employing authority” means the county commission for county employees or the city council for city employees.  Any employee who violates this subsection shall forfeit his or her employment position.  In no event shall this sub�section apply to elected officials.





Ala. Code § 17-1-7(d) (1995).





	Section 17-1-7(d) pertains only to employees of the city or the county.  The statute is silent with respect to an appointed official’s right to seek political office.  Under the well-established rules of statutory construction, where a stat�ute enumerates certain things on which it is to operate, the statute must be con�strued to exclude all things not expressly mentioned.  See Ex parte Holladay, 466 So. 2d 956, 960 (Ala. 1985).  The Legislature could have easily made this statute applicable to appointed officials.  





	“Public official” is defined in the state’s ethics law as follows:





	(24) PUBLIC OFFICIAL.  Any person elected to public office, whether or not that person has taken office, by the vote of the people at state, county or municipal level of government or their instrumentali�ties, including governmental corporations, and any per�son appointed to a position at the state, county or municipal level of government or their instrumentali�ties, including governmental corporations.  For pur�poses of this chapter, a public official includes the chairs and vice-chairs or the equivalent offices of each state political party as defined in Section 17-16-2.





Ala. Code § 36-25-1(24) (2001).





	Conversely, “employee” is defined in Black’s Law Dictionary as “[a] per�son who works in the service of another (the employer) under an express or implied contract of hire, under which the employer has the right to control the details of work.”  Black’s Law Dictionary 543 (7th ed. 1999).





	Based on the foregoing, there is a distinction between a person that is employed by a governmental entity and one that is appointed to a particular position within a governmental entity.  Accordingly, a public official, elected or appointed, is not generally considered to be an employee of the governmental entity.





	Mr. Studdard is an appointed member of the Board.  As an appointed member of the Board, Mr. Studdard is not an employee of Walker County.  Because section 17-1-7(d) does not apply to appointed officials, section 5 of Act 200 (1969), which specifically states that a board member vacates office when he or she becomes a candidate for public office, is the controlling law.  Thus, Board Member Studdard vacated his position on the Walker County Civil Ser�vice Board by qualifying and running for public office.





	You also have concerns as to whether the actions taken by Mr. Studdard are legally valid.  Section 36-1-2 of the Code of Alabama discusses the legali�ties of actions taken by a de facto official.  Specifically, that statute states as follows:





	The official acts of any person in possession of a public office and exercising the functions thereof shall be valid and binding as official acts in regard to all persons interested or affected thereby, whether such person is lawfully entitled to hold office or not and whether such person is lawfully qualified or not, but such person shall be liable to all penalties imposed by law for usurping or unlawfully holding office or for exercising the functions thereof without lawful right or without being qualified according to the law.  





Ala. Code § 36-1-2 (2001).  Based on the foregoing, any official action taken by Mr. Studdard would be considered valid.  See Opinion to Honorable Edmon H. McKinley, Thomasville City Attorney, dated May 13, 2004, A.G. No. 2004-136.








CONCLUSION





	The qualification and running for public office by a sitting board member of the Walker County Civil Service Board causes that person’s position to be vacated and the vacancy to be filled by appointment in accordance with section 5 of Act 200 (1969).





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Monet Gaines of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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