�



Honorable Richard C. Dorley


Chairman, Industrial Development Board


  of the City of Tallassee


#1 Twin Creeks Drive


Tallassee, Alabama  36078





Public Purpose - Industrial Development Boards – Leases – Agreements – Consideration – Elmore County – Tallapoosa County





Under the facts stated in the request, if the Industrial Development Board (“Board”) of the City of Tallassee determines that it is in the public interest and in furtherance of the purposes of the Board, the Board can change the terms and obligations of the lease of property of the Board from a standard lease to a capital lease.





Dear Mr. Dorley:





	This opinion of the Attorney General is issued in response to your request on behalf of the Industrial Development Board of the City of Tallassee.








QUESTIONS





	(1)	Does the Industrial Development Board have the authority to amend a lease agreement from a stan�dard lease to a capital lease without additional con�sideration being given by the company?





	(2)	Does the Board have the authority to give a revised incentive after the company has already agreed to locate in the city and after the Board has built the building for the company?





	(3)	Is the amended capital lease entered into under the above facts void?





	(4)	If the amended capital lease is void, does the original standard lease agreement exist between the parties?








FACTS AND ANALYSIS





	Your request states as follows:





The Tallassee Industrial Development Board was incorporated pursuant to section 11-54-80, et seq., of the Code of Alabama.  The Board entered into negotia�tions with a company to attempt to get them to locate their business in the City of Tallassee. The negotiations resulted in an agreement by the company to locate in the city.  In exchange, the Board agreed to build a building and lease the building to the company.  The agreement provided for concessions on the rent for an initial period.  The building would remain the property of the Board at the conclusion of the lease term.





After the building was built, and as the company was taking occupancy thereof, company officials con�tacted the Board and requested that the original lease agreement be amended to a capital lease, which would allow the company to purchase the building from the Board under specified terms.  The company, in exchange for the Board’s agreement to amend the original lease to a capital lease, provided no additional consideration.





The terms of the lease changes are found in the minutes of the Board’s meeting of February 7, 2005.  Quoting from those minutes:





Seoil America is interested in changing their lease from an operational lease to a lease with an option to buy.  After the discussion, the Board came to these terms. The lease will be changed with these provisions and contingencies.





Provisions:





- Seoil America will shoulder costs associated with amendment to lease.





- The 3 year $1.00 per year has been reduced to a 2 year $1.00 per year rent beginning on July 30, 2004 (as per the original lease)





- Soeil America will be asked to pay the loan with Peoples Bank and Trust in the amount of $750,000, $10,000 difference in the bank loan and the con�struction contract, attorney fees totaling $1,771.00 and $6,694.00 in closing costs of the loan.





Contingencies:





-Approval from Peoples Bank and Trust





-An opinion from the Attorney General of the State of Alabama.





Minutes of Ind. Dev. Bd. of Tallassee at 2-3 (Feb. 7, 2005).





	Section 11-54-81 of the Code of Alabama sets forth the purposes for cre�ating an industrial development board and provides, in part, as follows:





	(a)	It is the intent of the Legislature by the pas�sage of this division to authorize the incorporation in the several municipalities in this state of industrial develop�ment boards to acquire, enlarge, improve, replace, own, lease and dispose of properties to the end that such boards may be able to promote industry, develop trade and further the use of the agricultural products and natural and human resources of this state and the development and preservation of the said resources, by inducing manufac�turing, industrial, com�mercial and research enterprises: . . .





Ala. Code § 11-54-81 (1994).





	The powers of an industrial development board are listed at section 11-54-87 of the Code of Alabama.  Section 11-54-87(a)(5) and (6) give an industrial development board the following powers:





(5) To lease to others any or all of its projects and to charge and collect rent therefor and to terminate any such lease upon the failure of the lessee to comply with any of the obligations thereof; 





(6) To sell, exchange, donate and convey any or all of its properties whenever the board of directors shall find any such action to be in the furtherance of the purposes for which the board was organized; . . .





Ala. Code § 11-54-87(a)(5) & (6) (1994).  A “capital lease” is a lease-purchase agreement.  Black’s Law Dictionary 202 (7th ed. 1999).





	This Office has determined that a city can donate real property to an industrial development board for immediate resale at less than the market value only if the board determines that a public purpose will be served.  The city may donate land to the industrial development board for subsequent lease and/or sale pursuant to section 11-54-87 of the Code.  Opinion of the Attorney General to Honorable Steven F. Schmitt, Attorney, City of Tallassee, dated March 22, 1999, A.G. No. 99-00150.  See also the opinion of the Attorney General to Honorable P. Richard Hartley, City Attorney, City of Greenville, dated November 20, 1987, A.G. No. 88-00063.





	As stated in section 11-54-87(a)(5) and (6) of the Code, an industrial development board can lease its properties upon the obligations set by the board and can sell and convey property of the board when the board determines it is in furtherance of the purposes of the board as set forth in the statutes.  Considering this, the Attorney General concludes that it is the prerogative of the Industrial Development Board to change the terms and obligations of the lease in question from a standard lease to a capital lease if the Board determines it is in the inter�est of the public and in furtherance of the purposes for which the board was established.





	Your request notes that the lease will be amended contingent upon a favorable opinion from this Office.  Given the answer above, your question as to whether the amended lease between the Industrial Development Board and the company is void would depend upon the determination made by the Board as to whether the amendment of the lease serves the interest of the public and furthers the purposes of the Board.








CONCLUSION





	Under the facts stated in the request, if the Industrial Development Board of the City of Tallassee determines that it is in the public interest and in fur�therance of the purposes of the Board, the Board can change the terms and obli�gations of the lease from a standard lease to a capital lease.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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