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A person placed by a job placement agency in a city parks and recreation position is not a city employee and may serve as a referee in a city basketball league on a fee-for-service basis.





Dear Mayor Kyle:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Decatur.








QUESTION





	May a person placed by a job placement agency in a part-time position with the City of Decatur be hired directly by the city as a part-time contract vendor to officiate city-sponsored basketball games without violating the provisions of section 11-43-12 of the Code of Alabama?








FACTS AND ANALYSIS





	Your request states as follows:





	From time to time, the city uses the services of a job placement agency to fill various part-time posi�tions.  The city, through the department in need of per�sonnel, notifies the agency of the requirements of a vacant position and the agency refers several qualified persons for interview and selection by the immediate supervisor and the department head.  The agency invoices the city via our Finance Department for the hours worked by all of the persons they have placed within the city and that department then forwards the invoice to the appropriate department(s) for verifica�tion of work hours claimed and for authorization of payment.  Upon receiving verification and authoriza�tion, the Finance Department remits payment directly to the agency.  The agency is then responsible for transferring payment to the persons in accordance with any contract or agreement they may have with each other.  The amount paid by the city to the agency includes a fee for the agency’s placement services.





	A person placed in a part-time position with our Parks and Recreation Department through the third-party agency has now applied directly to the city to officiate games for that department in the city’s bas�ketball league.  It has been city policy to hire all sports officials as part-time seasonal contract labor and desig�nate them as individual vendors providing services to the city rather than as employees of the city.





	You have informed this Office that the part-time positions with the Parks and Recreation Department, through the job placement agency, are for a tem�porary period of time to fill positions needed on a seasonal basis and is a differ�ent position from that of officiating basketball games.  Section 11-43-12 of the Code of Alabama prohibits a municipal employee from holding two jobs with the municipality.  This section states that “[n]o alderman or officer or employee of the municipality shall be directly or indirectly interested in any work, busi�ness or contract, the expense, price or consideration of which is paid from the [municipal] treasury. . . .”  Ala. Code § 11-43-12(a) (1989) (bracketed material added).  This Office has previously stated that this provision prohibits a municipal employee from holding two separate municipal jobs.  Opinion to Honorable David Walker, Chief of Police, Fort Payne Police Department, dated November 7, 1997, A.G. No. 98-00029.  The opinion noted, however, that the city could create one position with one salary that required the employee to per�form two different functions.  Id.  Accordingly, an employee of the city could not also be hired as an independent contractor to officiate basketball games for the city.





	“Employee” is defined as a person who works for another person pursuant to a contract between them.  Black’s Law Dictionary 543 (7th ed. 1999).  Under the facts presented, although the person in question literally performs work for the city, his contract is with the job placement agency that placed him there, and he is paid by the agency, not the city.  Therefore, for purposes of section 11-43-12, he is an employee of the agency, not an employee of the city, and the statute is inapplicable.





	This Office has recognized that a municipality may hire part-time sea�sonal employees as independent contractors.  Opinion to Honorable David Dethrage, Mayor, City of Anniston, dated July 12, 1996, A.G. No. 96-00260.  Accordingly, a person employed under a contract with a job placement agency may be hired by the city as an independent contractor to officiate city basketball league games.  The city might also consider changing the job functions of the temporary positions hired through the job placement agency to include officiat�ing at basketball games.  








CONCLUSION





	A person placed by a job placement agency in a city parks and recreation position is not a city employee and may serve as a referee in a city basketball league on a fee-for-service basis.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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