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Farmers Market Authority – Funds – Sales – Promotional Items - Advertising





The Farmers Market Authority can sell promotional items at market price to recoup costs of the “Buy Fresh, Buy Local” campaign.





Dear Mr. Wambles:





	This opinion of the Attorney General is issued in response to your request on behalf of the Farmers Market Authority.








QUESTION





	Can the Farmers Market Authority, as Regional Coordinator for the “Buy Fresh, Buy Local” campaign, sell promotional items at market price (the price simi�lar items sell for at farmers markets and other market venues) for the purpose of recouping some of the total campaign costs?








FACTS AND ANALYSIS





	On January 5, 2005, this Office issued an advisory opinion to the Farmers Market Authority that held that the agency, as Regional Coordinator for the “Buy Fresh, Buy Local” campaign, could charge membership fees to participants in the campaign.  Opinion to Don Wambles, Administrator, Farmers Market Authority, dated January 5, 2005, A.G. No. 2005-037.





	The Farmers Market Authority has received numerous requests from po�tential members and individuals who are not requesting membership, but who are requesting to purchase “Buy Fresh, Buy Local” promotional items such as t-shirts, posters, caps, license plates, bumper stickers, and window stickers.  The demand for these items has exceeded the financial capability of the Farmers Market Authority to purchase and donate them.  The Farmers Market Authority believes the promotional items are a vital component of the campaign, but unless some of the costs are recouped by the agency, there will be a negative impact on billboard and media advertising for the campaign.





	The purpose of the “Buy Fresh, Buy Local” campaign is found in section 1.1 of the Master Agreement of the campaign and states as follows:





      Purpose.  Vibrant, local food systems strengthen and stabilize local economies, encourage sustainable ecological practices, and help build healthy communi�ties.  The Buy Fresh, Buy Local campaign will expand markets for locally produced foods, increase the eco�nomic viability of small family farms, and revitalize local food systems and regional economies nationwide.





“Buy Fresh, Buy Local,” A Collaborative National Campaign, Master Agreement (Apr. 21, 2004).





	Section 2-5-1(a) of the Code of Alabama provides as follows:





      There is established in the State of Alabama a Farmers’ Market Authority with powers and duties to establish agricultural markets to prevent waste and to provide marketing facilities where farm products, including fruits, vegetables, nuts, truck crops, and other agricultural commodities may be processed, graded, packaged, displayed, or exhibited in order to encourage the buying and selling of the commodities, and to encourage the public interest, thus promoting good will between the rural and urban sectors of the State of Alabama.  The authority may procure by pur�chase, lease, rent, gift, or otherwise, necessary market sites in this state on which to conduct farmers’ mar�kets.





Ala. Code § 2-5-1(a) (1999) (emphasis added).





	In an opinion of this Office issued to Honorable Charley Grimsley, this Office held that sections 35 and 93 of the Alabama Constitution of 1901 do not prohibit the sale of advertising and promotional items in the Conservation Department’s magazine.  Opinion to Charley Grimsley, Commissioner, Depart�ment of Conservation and Natural Resources, dated May 10, 1994, A.G. No. 94-00194.  The opinion noted that in Assoc. Indus. of Ala., Inc. v. Britton, 371 So. 2d 904 (Ala. 1979), the Alabama Supreme Court upheld the constitutionality of the “Prison-Made Goods Act” in view of the fact that the primary purpose for the sale of prison-made goods by the State was for “self maintenance” of the prison system and reimbursement and not profit.





	As stated by Chief Justice Torbert in his special concurrence, “the facts must be emphasized that the constitutionality of this act withstands scrutiny because of its stated purpose of rehabilitation and reimbursement to the State and does so only when profit remains a mere necessary incident to the operation and maintenance of prison industries and not a primary motive.”  Id. at 910.





	In an opinion of this Office to Rebecca B. Beasley, this Office held that a state agency could charge a nominal fee to cover its costs in providing copies of public records.  Opinion to Mrs. Rebecca B. Beasley, Commissioner, Alabama Medicaid Agency, dated August 25, 1981, A.G. No. 81-00538.





	Because the “Buy Fresh, Buy Local” campaign is clearly within the statu�tory authority of the Farmers Market Authority to establish agricultural markets and to advertise and promote those markets, and state agencies have historically recouped costs associated with mandated duties when necessary, it is the opin�ion of this Office that the Farmers Market Authority may sell promotional items at market price for the purpose of recouping some of its costs.








CONCLUSION





	The Farmers Market Authority can sell promotional items at market price for the purpose of recouping some of the total “Buy Fresh, Buy Local” campaign costs.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Don E. Lawley of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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