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Honorable Don Davis

Mobile County Probate Judge

109 Government Street

Post Office Box Seven

Mobile, Alabama  36601



Probate Courts - Personal Representative – Estates – Compensation – Litigation



A personal representative is entitled to compensation for services rendered for the benefit of the estate and in connection with the administration of a decedent’s estate.  The actions of a personal representative in maintaining a wrongful death action are for the benefit of the heirs and not the estate.  Because damages recovered in a wrongful death action are not for the benefit of the estate of the deceased, and any damages recovered are not subject to administration, the administrator of such an estate is not entitled to collect a fee from the proceeds of the wrongful death action.



Dear Judge Davis:



	This opinion of the Attorney General is issued in response to your request.





QUESTION ONE



	Is a personal representative who serves as the representative of a decedent’s estate in a wrongful death action entitled to compensation for services ren�dered in connection with the maintenance of the wrong�ful death action?





FACTS AND ANALYSIS



	In your letter to this Office, you stated the following:



	The position of Mobile County General Adminis�trator is currently an elected position.  Ala. Acts 1890-3.  The General Administrator regularly serves as the personal representative in intestate decedent’s estates where the only purpose for the decedent’s estate pro�ceeding is the maintenance of a wrongful death action against some third party.



. . . .



	In Mobile County, the longstanding practice of the court in intestate estate proceedings is to require a personal representative (including the General Admin�istrator, when appointed) to post a minimum bond of $25,000, where the only asset is an unliquidated litiga�tion claim.  Further, in Mobile County, the long�standing practice is to restrict the ability of a personal representative to settle litigation without the prior approval of the court.  These measures are designated to help insure that personal representatives are properly bonded and that the rights of interested parties in these types of estate proceedings are reasonably protected.



	It is reported that the General Administrator has approached compensation in this type of situation in different ways.  In most instances, the General Admin�istrator is advanced some sum of money by the lawyer handling the wrongful death action, generally $500, for the General Administrator to utilize to pay the bond premium, advertising expenses, and court costs associ�ated with the commencement of a decedent’s estate proceeding in the court.  If there is a recovery, the General Administrator has alternatively requested a fixed amount of the wrongful death proceeds or an amount that is equal to a specified percentage of the gross or net wrongful death proceeds.



	The availability of wrongful death action pro�ceeds as a source to pay any type of compensation to the General Administrator has recently been called into question.  It would seem that in these cases the General Administrator is entitled to some amount of compe�nsation for the services rendered with regard to the maintenance of a wrongful death action.  In the most extreme case where the General Administrator does not perform any services with regard to the maintenance of the wrongful death action beyond perhaps signing pleadings, the General Administrator has assumed some amount of potential legal liability with regard to the wrongful death action, i.e., at a minimum the General Administrator is responsible for insuring that the wrongful death action proceeds are properly distributed to the correct parties.  If the view that a personal repre�sentative is entitled to some sort of compensation in the instance of a wrongful death action recovery is a cor�rect one, then it would follow that the compensation for the personal representative be determined on a case-by-case basis and the factors outlined in section 43-2-848 of the Code of Alabama be utilized, with other possible factors, such as the amount of time expended, to deter�mine the appropriate amount of compensation.



	Section 43-2-848 of the Code of Alabama provides for the manner in which a personal representative shall be compensated.  Specifically, that section states that the personal representative is entitled to a reasonable compensation as may appear fair to the court upon consideration of multiple factors. Ala. Code § 43-2-848(a) (Supp. 2004).  Yet, the compensation given to the personal representative “shall not exceed two and one-half percent of the value of all property received and under the possession and control of the personal repre�sentative and two and one-half percent of all disbursements.” Id.  



	Further, the court “may allow a reasonable compensation for services per�formed for the estate.” Ala. Code § 43-2-848(b) (Supp. 2004).  Accordingly, a personal representative is only entitled to compensation for the administration of a decedent’s estate. See generally Ala. Code § 43-2-170 (1991) (stating duties of county or general administrator).  That is, only when the decedent’s assets come within the possession and control of the personal representative, such that said assets may later be distributed, or the personal representative ren�ders service for the benefit of the estate is the personal representative entitled to collect a fee. See generally Self v. Roper, 689 So. 2d 139, 142 (Ala. Civ App. 1996); Ala. Code § 43-2-848(a) & (b) (Supp. 2004).



	Section 6-5-410 of the Code of Alabama, which is also known as the wrongful death act or the homicide statute, provides that wrongful death actions may be maintained by personal representatives.  More particularly, that statute states that “[t]he damages recovered are not subject to the debts or liabilities of the testator or intestate, but must be distributed according to the statute of dis�tributions.” Ala. Code § 6-5-410(c) (1991).



	The general purpose of the wrongful death act was to prevent homicides by the imposition of damages for the wrongful act causing death.  McWhorter Transfer Co. v. Peek, 232 Ala. 143, 146, 167 So. 291, 293 (1936); Holt v. Stollenwerck, 174 Ala. 213, 56 So. 912 (1911).  Any damages recovered under the wrongful death act are punitive in nature, not actual or compensatory. Bd. of Trustees of the Univ. of Ala. v. Harrell, 43 Ala. App. 258, 260, 188 So. 2d 555, 556-57(1966).



	In the prosecution of a wrongful death action, courts have repeatedly stated that: 



the personal representative does not act strictly in his capacity as administrator of the estate of his decedent, because he is not proceeding to reduce to possession the estate of his decedent, but rather he is asserting a right arising after his death, and because the damages recovered are not subject to payment of the debts or liabilities of the decedent.  He acts rather as an agent of legislative appointment for the effectuation of the legislative policy, and upon recovery as a quasi trustee for those who stand in the relation of distributees to the estate so strictly called. . . .



Briarcliff Nursing Home, Inc., v. Turcotte, 894 So. 2d 661, 671 (Ala. 2004), quoting Breed v. Atlanta B. & C.R. Co., 241 Ala. 640, 642-43 (1941), quoting Holt, 174 Ala. at 216, 56 So. at 912-13; see, generally, Scroggins v. Johnson, 2004 WL 2415913, * 4 (Ala. Civ. App. Oct. 29, 2004); McWhorter, 232 Ala. at 146, 167 So. at 293. In short, the personal representative in a wrongful death action is acting as a mere agent or conduit for bringing the suit, collecting the damages, and passing the damages over to the entitled parties.  Scroggins, 2004 WL 2415913, at * 4.  As such, it has long been settled in Alabama that damages recovered in a wrongful death action are not for the benefit of the estate of the deceased, and any damages recovered are not subject to administration. See Scroggins, 2004 WL 2415913, at * 3; Steele v. Steele, 623 So. 2d 1140, 1141 (Ala. 1993); U. S. Fidelity & Guaranty Co. v. Birmingham Oxygen Serv., Inc., 290 Ala. 149, 155, 274 So. 2d 615, 621 (1973); Riley v. Moreland, 537 So.2d 1348, 1352 (Miss. 1989).  



	In Brown v. Morgan County, Ala., 518 F. Supp. 661 (N.D. Ala. 1981), the Court more clearly articulated the basis for denial of payment for fees in wrong�ful death actions:



It is clear that where an injured party is deceased, any damage award would not compensate him for his inju�ries, because the cruel fact is that he is no longer pre�sent to benefit from any damages awarded.  No damage award could compensate him.  No damage award could make him whole.  An award could create a financial resource for paying the deceased medical bills, funeral expenses, etc.  Thus, the only benefit the deceased would receive would be the incidental benefit that the beneficiaries of his estate would receive a greater amount than they would if the estate had to pay the deceased’s medical expenses, etc.  The policy of com�pensation is not a factor in death cases because  the beneficiaries of such an award would be the same as the beneficiaries of an award of punitive damages the next of kin, or other beneficiaries of the deceased’s estate.  [FN1] “The goal of compensating those injured by a deprivation of rights provides no basis for requir�ing compensation of one who is merely suing as the executory of the deceased’s estate.” Robertson v. Wegmann, supra, 436 U.S. at 592, 98 S.Ct. at 1996.



Brown, 518 F. Supp. at 664.



	Your question contemplates whether the General Administrator, typically a nonrelative in an intestate wrongful death action, is entitled to compensation from the proceeds of a successful litigation or settlement action.  Based on the foregoing, it would be improper for the administrator of an estate to be com�pensated from the proceeds of a successful wrongful death litigation or settle�ment.



	Previously, this Office has stated that a probate judge is required to fol�low the statutorily prescribed priority as set forth in section 43-2-42 of the Code of Alabama regarding the appointment of persons to serve as an administrator of an estate.  Section 43-2-42 provides as follows:



	(a) Administration of an intestate’s estate must be granted to one of the persons herein named if the person is willing to accept and satisfactory to serve in the following order:



	(1)  The husband or widow.



	(2)  The next of kin entitled to share in the distri�bution of the estate.



	(3)  The largest creditor of the estate residing in this state.



	(4)  Any other person as the judge of probate may appoint.



	(b)  Notwithstanding the provisions of subsection (a) of this section, in all counties having a population of 400,000 or more, according to the last or any sub�sequent federal census, or in any county having an elected general or county administrator, administration of an intestate’s estate must be granted to some one of the persons hereinafter named, if willing to accept and satisfactory to serve, in the following order:



	(1)  The husband or widow.



	(2)  The next of kin entitled to share in the dis�tribution of the estate.



	(3)  The largest creditor of the estate residing in this state.



	(4)  The county or general administrator.



	(5)  Any other person as the judge of probate may appoint.



Ala. Code § 43-2-42 (1991).



	Section 43-2-42 of the Code of Alabama provides for the possibility of someone other than the General Administrator being appointed by the judge of probate.  Accordingly, the court, given its statutory authority, may consider appointing an interested lawyer as administrator.  Conversely, section 43-2-250 of the Code of Alabama provides for the possibility of the appointment of an administrator ad litem in instances where:



(1) The estate of the deceased person “must be repre�sented,” which means that the interests of the estate requires representation. (2) “There is no executor or administrator of such estate, or he is interested adversely thereto.” (3) “The facts rendering such appointment necessary shall appear in the record of such case or shall be made known.”



Ala. Code § 43-2-250 comments (1991).  See Loving v. Wilson, 494 So. 2d 68 (Ala. 1986).  This too may be an option that the court may choose to exercise.





CONCLUSION



	A personal representative is entitled to compensation for services ren�dered for the benefit of the estate and in connection with the administration of a decedent’s estate.  The actions of a personal representative in maintaining a wrongful death action are for the benefit of the heirs and not the estate.  Because damages recovered in a wrongful death action are not for the benefit of the estate of the deceased, and any damages recovered are not subject to admini�stration, the administrator of such an estate is not entitled to collect a fee from the proceeds of the wrongful death action.





QUESTIONS TWO AND THREE



	If a personal representative serving as the repre�sentative of a decedent’s estate in a wrongful death action is entitled to compensation for services rendered in connection with the maintenance of said wrongful death action, can said compensation be paid from the proceeds (by litigation or settlement) of said litigation?



	If a personal representative of a decedent’s estate in a wrongful death action is entitled to compensation for services rendered in connection with the main�tenance of said wrongful death action and said com�pensation can be paid from the proceeds (by litigation or settlement) of said litigation, how should said com�pensation be determined?





FACTS, ANALYSIS, AND CONCLUSION



	Because the first question is answered in the negative, it is not necessary to address the second and third questions.



	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Monet M. Gaines of my staff.



Sincerely,



TROY KING

Attorney General

By:







BRENDA F. SMITH

Chief, Opinions Division
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Honorable Don Davis
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