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Honorable Mark Gaines


Probate Judge, Jefferson County


716 Richard Arrington Jr. Boulevard, North


Birmingham, Alabama  35203





Recordation Tax – Mortgage - Probate Judges





If an instrument does not secure the payment of debt and does not convey property or an interest in property, then the recording of that instrument is not subject to the mortgage recordation tax levied in section 40-22-2 of the Code of Alabama.





Dear Judge Gaines:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	I need an opinion as to whether recordation tax authorized under section 40-22-2 is due to be collected upon recordation of petroleum supply agreements of the nature listed in paragraph two of the attached letter.  In the event that such recordation tax is due to be paid, please advise as to how such tax would be calculated based on a 10-year term with an undetermined number of gallons to be sold at Rack + Freight + Taxes + .01/per gallon, the minimum volume requirement being 150,000 gallons during each month of the term and considering that the dealer may breach the agreement, thereby failing to purchase any of the agreed gallons.





	Whether mortgage recordation tax is due on the recording of an instrument in which one party grants to another party the exclusive right to furnish petroleum products to a convenience store?








FACTS, LAW, AND ANALYSIS


	


		Alabama’s Legislature levied a recording tax of $.15 per $100 of indebtedness on the recording of mortgages and similar instruments.  Ala. Code § 40-22-2 (Supp. 2004).  Specifically, that section levies the recording tax on an instrument “which is given to secure the payment of any debt which conveys any real or personal property . . . .” Id.





	The instrument that has been presented to you for recording is titled “Supply and Loan Agreement.”  In that agreement, the purchaser (and certain guarantors) of a convenience store granted to an oil company the exclusive right to furnish petroleum products to the convenience store.  Based on a review of the agreement, it appears that the agreement does not convey property or an interest in property.  This, however, is ultimately a factual determination that must be made by the probate judge based upon the documents presented to the court.  Thus, if the agreement does not convey property or an interest in property, the recording of the agreement is not subject to the recordation tax in section 40-22-2 of the Code of Alabama.  See Opinion to Honorable Derrell R. Hann, Probate Judge, Talladega County, dated January 7, 1985, A.G. No. 85-00152.  If the agreement conveys property or an interest in property, the tax would be based on the value of the property or the interest in the property conveyed.  Ala. Code § 40-22-2 (Supp. 2004).  








CONCLUSION





	If an agreement that grants the exclusive right to furnish petroleum products does not convey property or an interest in property, the recording of the agreement is not subject to the mortgage recordation tax in section 40-22-2 of the Code of Alabama.  The calculation of the tax would be based on the value of the property conveyed, if any.





	I hope that this sufficiently answers your questions.  If this Office can be of further assistance, please contact Jeff Patterson, Legal Division, Department of Revenue. 








Sincerely,





TROY KING


Attorney General


By:








BRENDA F. SMITH


Chief, Opinions Division
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Honorable Mark Gaines
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