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Honorable James Sasser, Attorney


Commercial Mobile Radio Service Board


Sasser, Rice & Barber, LLC


Post Office Box 8345


Gadsden, Alabama  35902





Telecommunications – Emergency Telephone Service – Accounts and Accounting – Etowah County





Under section 11-98-7(b)(3)b of the Code of Alabama, the Commercial Mobile Radio Service (“CMRS”) Board may deposit CMRS emergency telephone service charge proceeds collected for emergency communications districts (“ECDs”) into one bank account if an accounting procedure is used that reflects a separate account for, and records all individual transactions and balances of, each ECD.





Dear Mr. Sasser:





	This opinion of the Attorney General is issued in response to your request on behalf of the Commercial Mobile Radio Service Board.








QUESTION





	May the Commercial Mobile Radio Service Board (“Board”) deposit CMRS emergency telephone service charge proceeds collected for emergency communica�tions districts into one bank account if each ECD’s bal�ance was maintained by the CPA firm that oversees Board funds?








FACTS AND ANALYSIS





	This Office has explained that the “Board was created by the Alabama Legislature through Act 98-338 as a funding mechanism to implement wireless 911 and wireless enhanced 911 services in Alabama and to fulfill conditions as required by the Federal Communications Commission (‘FCC’).”  Opinion to Hon�orable Bobby Hayes, Mayor, City of Pelham, dated July 9, 2004, A.G. No. 2004-173 at 2.  The Board is authorized to levy a CMRS emergency telephone service charge of $.70 per month per CMRS connection.  Ala. Code § 11-98-7(b)(1) (Supp. 2004).  The service provider acts as a collector for the Board and is required, under section 11-98-8(a) of the Code of Alabama, to remit the ser�vice charges to the Board when collected from its customers.  Hayes at 5.  The charges are deposited into the CMRS Fund.  Ala. Code § 11-98-7(b)(2) (Supp. 2004).  





	Section 11-98-7(b)(3) of the Code of Alabama authorizes the Board to dis�tribute the proceeds from the Fund to the emergency communications districts and to service providers in Alabama as follows:





	a. Out of the funds collected by the board and after deduction of administrative expenses, 56 percent shall be distributed to ECDs in accordance with the distribution formula and may only be used for the lease, purchase, or maintenance of wireless enhanced emergency telephone equipment, including necessary computer hardware, soft�ware, and data base provision�ing, and for incremental expenses directly related to the FCC Order or the han�dling of wireless emergency calls.





	b. Forty-four percent shall be deposited into a separate account for each ECD in accordance with the distribution formula, and shall be used solely for the pur�pose of payment of the actual costs incurred by CMRS providers in complying with the wireless E-911 service requirements established by the FCC Order and any rules and regulations which are or may be adopted by the FCC pursuant to the FCC Order, including, but not limited to, costs and expenses incurred for design�ing, upgrading, purchasing, leasing, programming, installing, testing, or maintaining all necessary data, hardware, and software required in order to provide the service as well as the incremental costs of operating the service.  A separate account shall be established for each participating ECD.  Payments shall be made to a CMRS provider from that ECD’s separate account. Sworn invoices must be pre�sented to the board in con�nection with any request for payment and approved by a majority vote of the board prior to any disbursement and approval shall not be with�held or delayed unrea�sonably.





Ala. Code § 11-98-7(b)(3) (Supp. 2004) (emphasis added).





	The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dept. of Mental Health and Mental Retardation, 840 So. 2d 863 (Ala. 2002); Gholston v. State, 620 So. 2d 719 (Ala. 1993).  In construction of statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the pur�pose sought to be obtained.  Bama Budweiser of Montgomery, Inc. v. Anheuser-Busch, Inc., 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).





	Your request states that, since its inception, the Board has maintained CMRS service charge proceeds in a separate bank account for each ECD.  In a letter to you dated October 23, 2004, Ronald L. Jones, Chief Examiner for the Department of Examiners of Public Accounts, concluded, however, that accounting devices, rather than bank accounts, could be used to maintain segre�gation of ECD trans�actions and balances.  The purpose of the separate-account requirement is to be able to track the funds flowing to and from each ECD.  As Mr. Jones correctly rec�ognized, section 11-98-7(b)(3)b does not specify the method by which that purpose is to be accomplished.





	The first part of the section emphasized above states that the funds “shall be deposited into a separate account for each ECD.”  “Deposit” is defined as “[t]he act of giving money or other property to another who promises to pre�serve it or to use it and return it in kind.”  Black’s Law Dictionary 450 (7th ed. 1999).  “Account” is defined as “[a] detailed statement of the debits and credits between parties to a contract or to a fiduciary relationship; a reckoning of monetary deal�ings <the trustee balanced the account at the end of each month>.”  Black’s Law Dictionary 17 (7th ed. 1999).  The second part of the section emphasized above, intended to summarize and reemphasize the require�ment of separate accounts, is more general, merely stating that separate accounts “be established.”  A bank account is merely one type of account into which money may be deposited.  Significantly, none of the language requires separate “bank” accounts. 





	The Legislature has specifically used the term “bank” accounts in other pro�visions of the Code.  See Ala. Code § 11-44C-66(4) (1989) (finance director must account for moneys “deposited in a city bank account under his or her control”); Ala. Code § 11-81-114(b) (1994) (deposit in a single bank account all collections of assessments securing bonds); Ala. Code § 27-5A-7(3) (1998) (“reinsurance intermediary-manager shall maintain a separate bank account for each insurer that it represents”); & Ala. Code § 39-7-27 (1992) (improvement authority money “shall be deposited in a separate bank account or accounts”).  





	The fact that the Legislature did not use the term “bank” in section 11-98-7(b)(3)b of the Code, as it did in these other provisions of the Code, is an indica�tion that the Legislature did not intend to require the Board to use separate bank accounts for the emergency telephone service charge proceeds.  Accordingly, the Board may deposit the ser�vice charge proceeds into one bank account if an accounting procedure is used that reflects a separate account for, and records all individual transactions and balances of, each ECD.








CONCLUSION





	Under section 11-98-7(b)(3)b of the Code of Alabama, the Commercial Mobile Radio Service Board may deposit CMRS emergency telephone service charge proceeds collected for emergency communications districts into one bank account if an accounting procedure is used that reflects a separate account for, and records all individual transactions and balances of, each ECD.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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