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Honorable Gary C. Sherrer


Attorney, Houston County Commission


Jackson, Rhodes, Sherrer & Terry, P.C.


Post Office Box 7122


Dothan, Alabama  36302





Personnel Boards – City Council Members – Municipalities – County Commissions 





A member of the town council of the Town of Kinsey is prohibited by the provisions of Act 84-578 and 93-696 from serving as a member of the Houston County Personnel Board.





Dear Mr. Sherrer:





	This opinion of the Attorney General is issued in response to your request on behalf of the Houston County Commission.








QUESTION





	Can a member of the Town Council of the Town of Kinsey serve on the Houston County Personnel Board if elected to do so by the employees of Houston County?








FACTS AND ANALYSIS





	The Houston County Personnel Board (“Personnel Board”) was cre�ated by Act 84-578 of the 1984 Legislative Session.  1984 Ala. Acts No. 84-578, 1201.  Act 84-578 was amended by Act 93-696 to further provide for the appointment of members of the Personnel Board and to provide for a representative on the board selected by the county employees.  Act 93-696 contained the following provision, which was also found in Act 84-578:





No person shall be appointed to the personnel board unless he is of recognized good character and ability, and is an actual resident and quali�fied elector of the county.  No person shall be eligible to appointment or shall continue to be a member of the board created under this act who holds an elective office under the state, county or any city therein, or who is a candidate for elec�tive office.





1984 Ala. Acts No. 84-578, 1201, 1205; 1993 Acts of Ala. No. 93-696, 1331, 1332.





	This question is presented because section 11-40-6 of the Code of Alabama provides that municipal corporations organized in this state having 2000 or more inhabitants are to be called cities, and those incorpo�rated municipalities having less than 2000 inhabitants shall be called towns.  Ala. Code § 11-40-6 (1989).  The county commission wishes to know if the prohibition in Act 93-696 against an individual holding an elective office in a city in the county, and serving on the county personnel board, applies to a member of the town council of the Town of Kinsey.





	The word “city” as used in a statute, in some cases, includes towns, and the statutory use of “city” has been construed as including incorpo�rated towns.  McQuillin Municipal Corporations, § 2.35 (3rd ed. 1999).  Although some provisions of the Alabama Code apply only to cities or only to towns, these provisions clearly delineate whether the provision is applicable to a city or a town.  This clarification is generally made by ref�erencing the population of the city.  If a town is subject to a different requirement than a city, the statute specifically mentions how a different requirement is applicable to a town.  See Ala. Code §§ 11-43-3 & 11-43-4 (1989) (election of a clerk and treasurer). 





	The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dep’t of Mental Health and Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002).  Rules of statutory construction direct that a statute be looked at as a whole to determine meaning of certain language that is, when viewed in isolation, susceptible to more than one interpretation.  State Farm Mut. Auto. Ins. Co. v. Motley, 2005 WL 678758 (Ala. March 25, 2005).  A literal interpretation of a statute that would defeat the pur�poses of the statute should not be adopted if another reasonable inter�pretation can be given to it.  Odum Lumber Co. v. Southern States Iron Roofing Co., 36 Ala. App. 270, 272, 58 So. 2d 641, 643 (1951).





	A reading of the provisions of Act 84-578 and Act 93-696, con�sidered here, shows that it was the clear intent of the Legislature that no person holding any elective office, whether it be of the state, county, or a municipality therein, should serve on the county personnel board.  To interpret the provision otherwise and conclude that the use of the word “city” by the Legislature excludes elective officers of “towns” from the prohibition, thus enabling them to serve on the county personnel board, is contrary to and defeats the purpose of the Legislature in enacting this provision.  It is clear when reading the provision that the Legislature intended for “any city therein” to also include municipalities that are designated as towns merely because of population.








CONCLUSION





	A member of the town council of the Town of Kinsey is prohibited by the provisions of Act 84-578 and 93-696 from serving as a member of the Houston County Personnel Board.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact me.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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