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Honorable Samuel H. Monk, II

Circuit Judge, Seventh Judicial Circuit

320 Calhoun County Courthouse

25 West Eleventh Street

Anniston, Alabama  36201
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A circuit judge who: (1) retires pursuant to section 12-18-7, et seq., of the Code of Alabama; and (2) has either applied or declined to apply for status as a senior judge pursuant to section 12-1-14.2; and (3) has been deactivated pursuant to section 12-18-10(h) or has voluntarily reverted to inactive status pursuant to section 12-18-10(g) may seek and hold an office of profit within the State Legislature.



Dear Judge Monk:



	This opinion of the Attorney General is issued in response to your request.





QUESTION



May a circuit judge who retires and does not apply for status as a senior judge, pursuant to the provisions of section 12-1-14.2 of the Code of Alabama, seek the elected office of Represen�tative or Senator of the Alabama Legislature?





FACTS AND ANALYSIS



Judicial Retirement



Initially, section 155 of the Alabama Constitution (original section 155 was repealed by amendment 328; current section 155 is derived from section 6.16, as added by amendment 328) states that the Legislature shall provide, by law, for the retirement of judges “with such conditions, retirement benefits, and pensions for them and their dependents as it may prescribe. . . .” Ala Const. art. VI, § 155 (amend. 328).  In accordance with this amendment, the Alabama Legislature enacted legislation, pro�viding for a judge’s retirement, found at section 12-18-1, et seq., of the Code of Alabama.



	A judge who is eligible and desires to retire provides notice of his or her intention to retire with the Chief Justice of the Alabama Supreme Court. The retiring judge, “upon being retired, shall take the oath of office as a retired justice or judge and thereupon become an extra or additional judge of the state.”  See Ala. Code § 12-18-7(a) & (b) (1995).



Such retired justices or judges may, however, but subject to the approval of the chief justice, be transferred to inactive status, upon request of such transfer.  Justices or judges who revert to inactive status shall be entitled to the same retirement benefits prescribed in subsections (a) and (b) of this section for justices and judges who have retired.



Ala. Code § 12-18-10(g) (1995).  Both subsections (a) and (b) of section 12-18-10 further define the benefits available to Justices of the Alabama Supreme Court, judges of Alabama’s appellate courts, and the circuit court judges.  The authority to transfer a retired justice or judge to active or inactive status rests with the Chief Justice. Ala. Code § 12-18-10(h) (1995).



In 2004, the Alabama Legislature adopted section 12-1-14.2 of the Code.  2004 Ala. Acts No. 2004-398, §1, 672.  This act created a judicial position entitled “senior judge.”  A senior judge, as a retired judge of active status, “may be called upon to serve as a justice or judge in any court of this state. . . .”  Ala. Code § 12-1-14.2(c) (Supp. 2004).  In addition, “[a] senior judge is bound by the same ethical standards as other judges and justices in the state. . . .” Ala. Code § 12-1-14.2(d) (Supp. 2004).  Interpreting senior-judge status pursuant to the statutory law gov�erning judicial retirement, a retired judge of active status may apply to the Chief Justice to be appointed as a senior judge.  



Correspondingly, and subject to the approval of the Chief Justice, a senior judge may request to “revert” to the status of retired or “inactive” status. Ala. Code § 12-18-10(g) (1995).  Likewise, the authority to de�activate a senior judge rests with the Chief Justice.  See both Ala. Code § 12-18-10(h) (1995) & Ala. Code § 12-1-14.2(d) (Supp. 2004).  With this in consideration, the question regarding holding an elected office within the State Legislature can be addressed.





II.	Eligibility to Hold Public Office



Section 280 of the Alabama Constitution specifically addresses the issue of holding two state offices at the same time:



No person holding an office of profit under the United States shall, except postmasters, whose annual salaries do not exceed two hundred dollars, shall, during his continuance in such office, hold any office of profit under this state; nor, unless otherwise provided in this Constitu�tion, shall any person hold two offices of profit at one and the same time under this state, except justices of the peace, constables, notaries public and commissioners of deeds.



Ala. Const. art. XVII, § 280.



Section 36-2-1(b) of the Code of Alabama also addresses this issue:  “No person holding an office of profit under the United States shall, dur�ing his continuance in such office, hold any office of profit under this state, nor shall any person hold two offices of profit at one time under this state, except constables, notaries public and commissioners of deeds.”  Ala. Code § 36-2-1(b) (2001) (emphasis added).



	There is little uncertainty that an office within the State Legislature has been determined to be an office of profit.  In Smith v. State, 276 Ala. 378, 162 So. 2d 473 (1964), the Alabama Supreme Court addressed this very issue when a town councilman was elected as a member of the State Legislature.  The Court reiterated that a legislative office was an office of profit, determined that the office of town councilman also was an office of profit, and held the following:



This court has declared that the entering upon the duties of a second office operates, ipso facto, to absolutely vacate the first office. . . .  Thus, when [the] appellant, who held the office of councilman, took the oath of office and entered upon the duties as a member of the Leg�islature from Mobile County, he, ipso facto, vacated the office of councilman of Citronelle.



Smith, 276 Ala. at 379, 162 So. 2d at 474.



An office of profit within the state judiciary was more recently addressed in Johnson v. Bd. of Control of the Employees’ Retirement Sys. of Ala., 740 So. 2d 999 (1999).  There, a retired state judge on inactive status was appointed as federal district judge.  After her appointment, the Retirement Systems Board (“Board”) denied the judge her retirement benefits asserting that she held two offices of profit: (1) a retired state judge and (2) a federal district judge.  The Board ruled that holding two offices of profit violated both section 280 of the Alabama Constitution and section 36-2-1 of the Code of Alabama.  The judge appealed.



On appeal, the Alabama Supreme Court held that a retired state judge, on inactive status, was not holding an office of profit and that the judge should not be required to forfeit her state retirement benefits upon assuming federal appointment as a federal district judge. Supporting this decision, the Court reiterated that the term “public office” implies “an authority to exercise some portion of the sovereign power, either by enacting, executing or administering the laws.” Id. (citations omitted).  Applying section 12-18-7(b) of the Code of Alabama, the Court deter�mined that only when a retired judge had been requested to serve, had agreed to serve, and had been appointed to serve did a retired judge have the authority to exercise “sovereign power.” The Court concluded that a retired judge on inactive status does not meet any one of these three tests.



Applying the Court’s decision in Johnson to the instant question, a retired judge, upon deactivation (or after voluntarily requesting a rever�sion to inactive status), lacks the authority to exercise sovereign power and is not considered to be holding an “office of profit under this state.”  Ala. Const. art. XVII, § 280.





CONCLUSION



A circuit judge who: (1) retires pursuant to section 12-18-7, et seq., of the Code of Alabama; and (2) has either applied or declined to apply for status as a senior judge pursuant to section 12-1-14.2; and (3) has been deactivated pursuant to section 12-18-10(h) or has voluntarily reverted to inactive status pursuant to section 12-18-10(g) may seek and hold an office of profit within the State Legislature.



I hope this opinion answers your question.  If this Office can be of further assistance, please contact Lynne Thrower, Legal Division, Administrative Office of Courts.



Sincerely,



TROY KING

Attorney General

By:





BRENDA F. SMITH

Chief, Opinions Division
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