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A circuit clerk or magistrate may require a complaining witness to confer with a district attorney or a law enforcement agency and may consider their recommendation, but not require their approval, before making a probable-cause determination.





Dear Representative Major:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	May the circuit clerk establish a policy requiring complaining witnesses to confer with the district attor�ney and/or local law enforcement?  At issue is the neu�tral and detached/independent nature of magistrates and what constitutes the independence of magistrates.  Spe�cifically, may the circuit clerk/magistrate of any Ala�bama county require a complaining witness to seek the district attorney’s opinion or to confer with the district attorney before holding a probable-cause hearing or before the circuit court clerk/magistrate issues a rul�ing/warrant or otherwise determines probable cause in a misdemeanor or a felony allegation?  





Moreover, may the circuit court clerk/magistrate of any Alabama county require a complaining witness to seek municipal, county, or state law enforcement or to confer with municipal, county, or state law enforce�ment before holding a probable-cause hearing or before the circuit court clerk/magistrate issues a rul�ing/warrant or otherwise determines probable cause in a misdemeanor or a felony allegation?  








FACTS AND ANALYSIS





	Based upon the facts set forth in your opinion, it appears that the circuit clerk is requiring a complaining witness to have either the district attorney or a law enforcement agency, depending upon the circumstances, approve of the charges or concur with the complaining witness as a prerequisite or condition precedent to a magistrate making a probable-cause determination.  The use of the term “confer” in your request refers to this process and does not mean that the complaining witness is required to make the appropriate party aware of the incident in question.





	Rule 2.3 of the Alabama Rules of Criminal Procedure, entitled “Contents of a complaint,” provides that “[a] complaint is a written statement made upon oath before a judge, magistrate, or other official authorized by law to issue war�rants of arrest, setting forth essential facts constituting an offense and alleging that the defendant committed the offense.” Ala. R. Crim. P. 2.3.  Rule 2.4 of the Alabama Rules of Criminal Procedure, entitled “Duty of judge or magistrate upon making of a complaint,” provides the procedure for a magistrate to follow in determining probable cause:





The judge or magistrate before whom a complaint is made may subpoena for examination any necessary witnesses.  In the event a duly summoned witness fails to appear, the judge or magistrate is authorized to issue a writ of attachment to the defaulting witness, com�manding that said witness be brought before the issuing judge or magistrate at once for the purpose of exami�nation.  If the judge or magistrate is reasonably satis�fied from the complaint and the evidence, if any, sub�mitted that the offense complained of has been committed and that there is probable cause to believe that the defendant committed it, the judge or magistrate shall proceed under Rule 3.1 [“Issuance of arrest war�rants and summons”].





Ala. R. Crim. P. 2.4.





	Neither the Alabama Rules of Criminal Procedure nor the Alabama Code authorize or require the district attorney or local law enforcement to approve of charges before a magistrate makes a probable-cause determination.  The rules cited above, however, grant broad authority to a circuit clerk or magistrate in making a probable-cause determination.  Research reveals no direct authority prohibiting them from referring a complainant to a district attorney or other law enforcement agency, provided that the magistrate makes an independent prob�able-cause determination and does not delegate the decision on whether a charge shall issue to the district attorney.  





The leading case, Giordenello v. U.S., 357 U.S. 480 (1958), simply states the general principle that inferences to be drawn from facts in the examination of the complaint and issuing of an arrest warrant should come from a neutral and detached magistrate instead of an officer engaged in the competitive enterprise of ferreting out crime.  Thus, the clerk or magistrate may consider the recommendation of the district attorney or law enforcement agency in making the probable-cause determination, but may not require their approval before making the determination.





	Rule 18 of the Alabama Rules of Judicial Administration provides that “[a]ny person appointed as magistrate or warrant clerk . . . shall be neutral and detached from law enforcement.”  Ala. R. Jud. Admin. 18.  “The arrest warrant procedure serves to ensure that the deliberate, impartial judgment of a judicial officer will be interposed between the citizen and the police to assess the weight and credibility of the information which the complaining officer adduces as probable cause.”  Wong Sun v. U. S., 371 U.S. 471, 481 (1963).  





In Shadwick v. City of Tampa, 407 U.S. 345 (1972), the Supreme Court ruled that magistrates that issue arrest warrants should be independent of the police and prosecution in determining probable cause for the issuance of arrest warrants.  Although it is the duty of the magistrate to make an independent determination of whether there exists probable cause and this duty cannot be delegated, directly or indi�rectly, to the police or the prosecution, a clerk/magistrate may adopt a policy of having complainants confer with a district attorney before the clerk/magistrate makes his or her independent probable-cause determination.








CONCLUSION





	A circuit clerk or magistrate may require a complaining witness to confer with a district attorney or a law enforcement agency and may consider their rec�ommendation, but not require their approval, before making a probable-cause determination.





I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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