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QUESTION 1 OF THIS OPINION HAS BEEN OVERRULED BY GULF STATE PARK AUTH. V. GULF BEACH HOTEL, CASE NOS. 1071551 AND 1071552 (ALA. SUP. CT. MARCH 27, 2009).


Honorable M. Barnett Lawley


Commissioner, Department of Conservation


  and Natural Resources


64 North Union Street


Montgomery, Alabama 36130





Public Purpose – Land Sales Act - Leases – Construction – Conservation Department – State Parks – Hotels and Motels





The proposed agreement between the Department of Conservation and Natural Resources (“Department”) and Auburn University is not subject to the provisions of section 9-14-20, et seq., of the Code of Alabama.





The proposed transaction does not violate section 93 of article IV of the Official Recompilation of the Alabama Constitution of 1901, as amended.





The provisions of section 213.32 of article XI of the Alabama Constitution are not applicable to the proposed transaction because no funds from the bond issue under this section were used for improvements at Gulf State Park before the property that is the subject of the transaction was removed from the park.





The proposed transaction is not subject to the provisions of the State Land Sales Act.





Dear Commissioner Lawley:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Conservation and Natural Resources.








FACTS





	Because the facts pursuant to your questions are lengthy and common to each question, they are set out separately in this part of the opinion.





According to your request, the Alabama Department of Conservation and Natural Resources and Auburn University (“Auburn”) propose to enter into an agreement that will lead to the construction of a new resort hotel and conference center at Gulf State Park.  The Department proposes to enter a lease of at least 50 years with Auburn for the land on which the Gulf States Park Hotel, recently destroyed by Hurricane Ivan, was located.  The title to this real estate is vested in the State of Alabama, is not restricted to state parks purposes, and contains no reversionary clauses in the deed.  In turn, Auburn proposes to enter into a sublease and management agreement with a private developer and a private hotel management firm that will construct and manage an approximately 350-room hotel and conference center on the site.  The site for the new hotel will actually be smaller in size than that of the old hotel.  The park will therefore gain addi�tional beachfront access dedicated for the benefit of the public.  The Department will construct an exhibit hall as part of the hotel and convention center with insurance proceeds received, as a result of Hurricane Ivan, by the Department.  The exhibit hall, once constructed, will be part of the land that is the subject of the lease.  Ownership and possession of the exhibit hall, hotel, and convention center built as capital improvements on the lease property will transfer to the Department at the expiration of the lease.  The Department will derive sub�stantial rental and royalty income from the ground lease to Auburn University.  This income will be used to help fund other state park system operations.





Upon completion of construction, Auburn will use the hotel and con�vention facility and the facilities and ecosystems at Gulf State Park as educa�tional venues for college students to study such disciplines as hotel and hospitality management, forestry, wildlife, marine biology, and other related disciplines.  The academic programs contemplated will be similar to the current arrangements at the Auburn University Hotel and Dixon Conference Center, where students from Auburn’s College of Human Sciences participate in the administration and operation of the facility as part of their educational experi�ence.  No money from the bonds authorized by section 213.32 of the Official Recompilation of the Alabama Constitution of 1901, as amended, will be used in this proposed transaction and development.





As a preliminary matter, it should be noted that the Alabama Legislature has expressed in section 9-14B-1 of the Code of Alabama that “it is desirable and in the public interest that a hotel/convention center complex and related rec�reational facilities be constructed and equipped at Gulf State Park. . . .” Ala. Code § 9-14B-1 (Supp. 2004).  Furthermore, you have informed this Office that, in June 2004, the Joint Legislative Committee on State Parks (“Committee”), established in section 9-14A-21 of the Code, unanimously recommended that the Commissioner of Conservation and Natural Resources (“Commissioner”) pursue the proposed transaction with Auburn University and cease operating the site as a park in furtherance of the proposed transaction.  See Ala. Code § 9-14A-21 (2001) (creation of Joint Legislative Committee on State Parks).  The Com�missioner has redesignated state park property to uses other than for a park on other occasions.  In October 2004, when the old hotel was destroyed by Hurricane Ivan, the Commissioner ceased operating the site as part of Gulf State Park.  No money from the bonds authorized by section 213.32 of the Official Recompilation of the Alabama Constitution of 1901, as amended, was used for improvements at the park before the site in question ceased being operated as part of the park.








QUESTION 1





Is the proposed transaction subject to the State Parks Concession Act contained in section 9-14-20, et seq., of the Code of Alabama?








FACTS AND ANALYSIS





Section 9-2-3 of the Code provides, in pertinent part, that “[t]he Depart�ment of Conservation and Natural Resources shall have full power and author�ity to sell, exchange or lease lands under its jurisdiction when in its judgment it is advantageous to the State to do so in the orderly development and manage�ment of state parks and parkways . . .” Ala. Code § 9-2-3 (2001) (emphasis added).





Section 9-14-2 of the Code further provides, in pertinent part, as follows:





	All parks . . . now owned or hereafter established or acquired by the state shall constitute the state park system . . . provided, that nothing in this section shall be construed as restricting or limiting in any manner the power and authority now granted by law to the Commissioner of Conservation and Natural Resources to sell, lease or exchange any park . . .  now owned or hereafter acquired by the state.





Ala. Code § 9-14-2 (2001) (emphasis added).





	The State Parks Concession Act requires concession contracts at “state parks” to be let by advertisement and solicitation for sealed bids.  Ala. Code §§ 9-14-21, 9-14-22 (2001).  Because the property involved in this lease is no longer a “state park,” the State Parks Concession Act does not apply.  Moreover, even if the property still was a state park, the act would be inapplicable.  The provisions quoted above grant broad authority to the Department to sell, exchange, or lease state park land.  That authority is limited only in regard to decisions the Department determines are disadvantageous.  If the Legislature gave the Department the power to sell a state park, it also necessarily conferred the power to convey a lesser lease interest allowing a park to be used for pur�poses other than as a park.  Therefore, in conveying a ground leasehold estate to Auburn, the proposed hotel and conference facility would be a facility of Auburn University for the term of the lease and no longer a state park subject to the State Parks Con�cession Act.








CONCLUSION





	The proposed agreement between the Department and Auburn University is not subject to the provisions of section 9-14-20, et seq., of the Code of Ala�bama.








QUESTION 2





Does the proposed transaction violate section 93 of article IV of the Official Recompilation of the Ala�bama Constitution of 1901, as amended?








FACTS AND ANALYSIS





Section 93 of article IV of the Official Recompilation of the Alabama Constitution of 1901, as amended, provides that the State shall not lend money or credit to aid any individual, association, or corporation.  Ala. Const. art. IV, § 93 (amend. 58).  The only possible application of section 93 would be in the use of the Department’s insurance proceeds in the construction of the exhibit hall as part of the hotel and conference facility.  The Department would con�struct the exhibit hall itself rather than giving the funds for the construction to Auburn or the private developer.  Your opinion request also states that the Department will derive greater rental and royalty revenue if the exhibit hall is built than it would if the exhibit hall were not built.





	This Office considered a similar question in an opinion to Honorable Lee Warner, Executive Director, Alabama Historical Commission, dated October 26, 1999, A.G. No. 2000-014.  The Warner opinion concluded that the Alabama Historical Commission could make capital improvements to property it leased from the General Services Administration of the federal government.  The opinion turned on the fact that section 93 applies to the granting of state money to private, not other governmental, entities.





	A “ground lease” is defined as “[a] long-term (usu. 99-year) lease of land only.  Such a lease typically involves commercial property, and any improve�ments built by the lessee usu. revert to the lessor.”  Black’s Law Dictionary 899 (7th ed. 1999).  Indeed, your request states that, under the terms of the lease, the exhibit hall, hotel, and convention center will revert to the Depart�ment at the expiration of the lease.  Under the facts presented, although the facility would be run by a private company, the Department would be con�structing the exhibit hall itself on property that would, at all times during the term of the lease, remain Department property, and any improvements made will ultimately accrue directly and indirectly to the benefit of the Department.  The Department will receive the direct benefit of having property containing the improvements.  The Department will benefit indirectly from the increased reve�nue that will be generated from the lease of property that contains these improvements.  For the foregoing reasons, the proposed transaction does not violate section 93 of article IV of the Official Recompilation of the Alabama Constitution of 1901, as amended.  Furthermore, the use of insurance proceeds is a part of the consideration that flows between the parties involved in the agreement.  This Office has stated that the prohibition of section 93 (or section 94 of the Alabama Constitution) is not applicable to a contract with mutual benefits to each party and consideration given by each party.  Opinion to Hon�orable Manley L. Cummins, III, Attorney, City of Daphne, dated December 13, 1995, A.G. No. 96-00065 (citing Rogers v. City of Mobile, 277 Ala. 261, 169 So. 2d 282 (1964)).








CONCLUSION





	The proposed transaction does not violate section 93 of article IV of the Official Recompilation of the Alabama Constitution of 1901, as amended.








QUESTION 3





Does the proposed transaction violate section 213.32 of article XI of the Official Recompilation of the Alabama Constitution of 1901, as amended?








FACTS AND ANALYSIS





	This amendment to the Alabama Constitution authorized the issuance of bonds of the State to provide proceeds for the acquisition, provision, con�struction, improvement, renovation, equipping, and maintenance of the state park system.  Ala. Const. art. XI, § 213.32 (amend. 617).  This section also states, in pertinent part, as follows:





Such acquisition, provision, construction, improve�ment, renovation, equipping and maintenance of the state park system, shall be completed at the direction of the Alabama State Park System Improvement Corpora�tion with the advice and concurrence of the Joint Leg�islative Committee on State Parks, and all state park system land and facilities, except for existing con�cession operations or other existing permitted opera�tions, shall thereafter be exclusively and solely operated and maintained by the Department of Conservation and Natural Resources.





Id.





	This provision of the Alabama Constitution applies only to state park facilities where bond proceeds are used to acquire, provide, construct, improve, equip, or maintain state park facilities.  The site of the proposed transaction, however, is no longer a part of Gulf State Park.  In June 2004, when the Joint Legislative Committee on State Parks recommended that the Commissioner of Conservation and Natural Resources pursue the proposed transaction, the Committee also recommended that the Commissioner cease operating the site as a park in furtherance of the proposed transaction.





	As discussed under the analysis to Question 1, the Department is granted broad authority to sell, exchange, or lease park land “in the orderly development and management of state parks.”  Ala. Code § 9-2-3 (2001).  The Department has the similar unqualified duty “[t]o maintain, supervise, operate and control all state parks.”  Ala. Code § 9-2-2 (2001).  The Commissioner of Conservation and Natural Resources also has “all power to and authority necessary or con�venient to carry out the functions and duties of the Department.”  Ala. Code § 9-2-6 (2001).  Pursuant to this authority, the Commissioner has redesignated state park property to uses other than for a park on other occasions.  Most recently, the Com�missioner redesignated part of Gulf State Park to be used as the Baldwin County headquarters of the Department’s Marine Police Division.





	In October 2004, the old hotel was destroyed by Hurricane Ivan.  The Commissioner then ceased operating the site as part of Gulf State Park.  Because no proceeds from the bond issue authorized by section 213.32 were used for improvements at Gulf State Park before the time in which the site of the hotel was removed from the park, that section is not applicable.








CONCLUSION





	The provisions of section 213.32 of article XI of the Alabama Con�stitution are not applicable to the proposed transaction because no funds from the bond issue under this section were used for improvements at Gulf State Park before the property that is the subject of the transaction was removed from the park.








QUESTION 4





	Is the proposed transaction subject to the State Land Sales Act contained in section 9-15-70, et seq., of the Code of Alabama?








FACTS, ANALYSIS, AND CONCLUSION





	Section 9-15-82 of the State Land Sales Act provides certain exemptions from the provisions of the act, stating that “[t]his article shall not apply to the transfers of real property between departments, boards, bureaus, commissions, institutions, corporations, or agencies of the State.”  Ala. Code § 9-15-82 (2001).  This proposed lease falls within this exemption because both parties to the lease, the Department, as well as Auburn University, are state agencies.  This Office has stated that Auburn is a state agency.  Opinion to James F. Quinn, Office of Highway & Traffic Safety, dated August 6, 1980, A.G. No. 80-00487.  Accordingly, it is the opinion of this Office that the proposed trans�action is not subject to the provisions of the State Land Sales Act.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division


TK/WG
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April 20, 2005





Honorable M. Barnett Lawley
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