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Because the regulation of the design and construction of cooling water intake structures is necessary to retain State primacy of water pollution control programs, the Alabama Department of Environmental Management has implied statutory authority to promulgate rules and regulations governing the design and construction of cooling water intake structures.





Dear Mr. Glenn:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Environmental Management.








QUESTION





	Do sections 22-22A-2(2), 22-22A-4(n), and 22-22A-5(4) imply the Alabama Department of Environ�mental Management has statutory authority to adopt and implement regulations governing the design and construction of cooling water intake structures?








FACTS AND ANALYSIS





	In July 2004, the United States Environmental Protection Agency (“EPA”) promulgated new regulations pursuant to section 316(b) of the Clean Water Act (“CWA”), 33 U.S.C. 1326(b), regulating large cooling water intake structures located at existing power plants.  See 69 Fed. Reg. 41576 (July 9, 2004).  These new regulations, which are generally referred to as the “Phase II” rule, impose various requirements on existing electrical power plants that are designed to reduce the impingement and entrainment of aquatic plants and animals.  States operating approved National Pollutant Discharge Elimination System (“NPDES”) programs are required to adopt regulations equivalent to the Phase II rule.  See 40 C.F.R. § 123.25 (2004).


	States operating approved NPDES programs, like Alabama, must update their NPDES programs by adopting the necessary Phase II regulations.  Id. at 41643.  In fact, any approved NPDES permitting program must be revised to be consistent with the new requirements by July 9, 2005 (i.e., within one year from the date of promulgation of the Phase II rule).  See 40 C.F.R. § 123.62(e) (2004).  If, however, Alabama must amend or enact a statute to enable the administering agency to issue regulations in conformity with the Phase II rule, the State will have until July 9, 2006 (i.e., within two years from the date of promulgation of the Phase II rule) to adopt the necessary regulations.  See id.  As ADEM has no explicit statutory authority over the design and construction of cooling water intake structures for electrical power plants, ADEM questions whether ADEM has the implied statutory authority to adopt the proposed rules.





	In the Clean Water Act Amendments of 1972, Congress preempted state regulation of water pollution.  33 U.S.C. §1342 (2000 Supp. 1).  Concurrently, Congress expressed its preference that states continue to regulate water pollu�tion, however, and provided a process whereby the EPA must approve any pro�gram meeting minimum federal standards.  33 U.S.C. §1342(b) (2000 Supp. 1).





	In the Alabama Environmental Management Act, the Alabama Legislature expressed its preference that Alabama maintain jurisdiction over state territorial waters in the light of the assertion of Congress of primary jurisdiction.  Ala. Code § 22-22A-2(2) (1997).  Towards this legislative intention, the Alabama Legislature created the Alabama Department of Environmental Management (“ADEM”), in part, as the State Environmental Control Agency for purposes of the Federal Water Pollution Control Act.  Ala. Code § 22-22A-4(n) (1997).  The Alabama Legislature empowered ADEM to serve as the state agency respon�sible for administering federally approved or delegated programs, such as the federal water pollution control program.  In addition, under the “Alabama Water Pollution Control Act,” ADEM is authorized to cooperate with the federal gov�ernment and other agencies to prevent, abate, and control water pollution and is given the authority to adopt rules and regulations to carry out the provisions of the act.  Ala. Code §§ 22-22-2 & 22-22-9(h) (1997).  








CONCLUSION





	Because the regulation of the design and construction of cooling water intake structures is necessary to retain State primacy of water pollution control programs, ADEM has implied statutory authority to promulgate rules and regu�lations governing the design and construction of cooling water intake structures.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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