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Driving Under Influence – Jurisdiction – Arrest – Bonds





Provided a complaint is filed with the court commencing criminal proceedings against a defendant, a court’s subject-matter jurisdiction is determined by statute.  All misdemeanor DUI cases are tried in either district courts or municipal courts.  The court may issue a warrant of arrest for the defendant’s failure to appear at arraignment or other date, even though the Uniform Traffic Ticket and Complaint (“UTTC”) charging driving under the influence (“DUI”) has not been verified by a magistrate.  The court obtains jurisdiction over the defendant’s person if the defendant appears and fails to object to this defect before trial.





A police officer lacks the authority to allow a defendant charged with DUI to deposit his or her driver’s license with the officer in lieu of the defendant’s signature bond pursuant to section 32-1-5 of the Code of Alabama.  Persons lawfully arrested and taken into custody shall be allowed the opportunity to make bail and be released to await trial as soon as possible under section 32-1-4(b) of the Code.  Once the defendant is released from the hospital, he or she should be formally arrested and brought before a magistrate as soon as possible and then given the opportunity to bond out of jail.  Whether the officer’s actions constitute a custodial arrest (by placing the motorist in the patrol car, handcuffing motorist, etc.), is an issue best resolved by a court of competent jurisdiction.  Because factual nuances often differ drastically from one case to another, and no clear standard has been established by the courts in determining which specific set of facts constitute a custodial arrest, this issue should be determined only on a case-by-case basis.  Whether the officer’s failure to bring the defendant before a magistrate is violative of the Fourth and Fourteenth Amendments is an issue involving complex issues also best determined by a court of competent jurisdiction. Whether the officer should be removed from office pursuant to section 32-1-4(c) is also a matter for a court of competent jurisdiction to consider.





Dear Ms. Valls:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





(1)	Does any court have personal and subject-matter jurisdiction over a case under the  scenario described?





(2)	If a motorist appears for his or her arraign�ment date or any subsequent date, has the motorist submitted to the court’s jurisdiction, or is he or she simply a member of the public whose only interest in court is that of a spectator?  If the motorist does not appear in court for his or her arraignment date or any subsequent date, may the court take any action to ensure the motorist’s appearance?  Is so, what action may the court take?








FACTS, LAW, AND ANALYSIS





	Your request states the following:





	A motorist wrecks his car and injures himself.  An officer who does not observe the motorist’s driving arrives at the scene of the wreck and observes the motorist and the motorist’s injuries.  If the motorist can respond, the officer questions the motorist.  After observation and questioning, the officer finds probable cause for DUI under one of the subsections to section 32-5A-191 of the Code of Alabama.  The officer further determines that the motorist requires immediate emer�gency medical attention.  Therefore, the officer calls an ambulance to transport the injured motorist to the hos�pital or the officer himself transports the injured motorist to the hospital in the officer’s patrol car.





	At the scene of the accident or at the hospital, the officer completes a UTTC and includes a district court arraignment date at the bottom of the ticket.  In accord with section 32-1-4(b) of the Code, the officer does not allow the motorist to provide a signature bond; instead, the officer writes “HOSPITALIZED” in the signature box of the UTTC.  The officer then leaves the hospital, but leaves the defendant his copy of the UTTC.  The officer never takes the motorist to jail and never takes the motorist to the nearest or most accessi�ble magistrate.  Further, the officer acquires no warrant for the motorist’s arrest.  Thus, no bond secures the motorist’s appearance in court.





	Pursuant to Rule 2.1 of the Alabama Rules of Criminal Procedure (“A. R. Crim. P.”), “[a]ll criminal proceedings shall be commenced either by indictment or by complaint.”  Ala. R. Crim. P. 2.1.  Provided that a complaint is filed with the court to commence criminal proceedings against the defendant, a court’s subject-matter jurisdiction is determined by statute. A district court failed to obtain subject-matter jurisdiction for Boating Under the Influence (“BUI”) where no UTTC was filed in the district court charging the defendant with this offense.  Stoll v. State, 724 So. 2d 90 (Ala. Crim. App. 1998).  Section 12-11-30 of the Code, establishing the general subject-matter jurisdiction of circuit courts, provides, in pertinent part, that “[t]he circuit court shall have exclusive original jurisdiction of all felony prosecutions and of misdemeanor or ordinance violations which are lesser included offenses within a felony charge or which arise from the same incident as a felony charge. . . .”  Ala. Code § 12-11-30 (1995).





	Section 12-12-32 of the Code, which establishes the criminal subject-matter jurisdiction of district courts, provides that “[t]he district court shall have exclusive original trial jurisdiction over prosecutions of all offenses defined by law or ordinance as misdemeanors, except . . . [for] [p]rosecutions by municipalities having municipal courts.”  Ala. Code § 12-12-32 (1995).





Therefore, a defendant charged with misdemeanor DUI shall be tried in the district court, except if the incident leading to the DUI charge occurred in the police jurisdiction of a municipality that operates a municipal court, in which case the municipal court acquires subject-matter jurisdiction of the case.  All felony traffic cases and any other misdemeanor that is a lesser-included offense or arises from the same incident of the felony charge are tried in circuit court.  See Ala. R. Crim. P. 2.2 (a).





Regarding personal jurisdiction, the Alabama appellate courts have ruled that courts acquire in personam jurisdiction by a defendant’s appearance at pro�ceedings where he or she submits to the jurisdiction of the court without objec�tion.  State v. Bennett, 727 So. 2d 863 (Ala. Crim. App. 1997).  Thus, where a defendant appears for his or her arraignment, or at some later date without objection, a defendant subjects himself or herself to the personal jurisdiction of the court.  A defendant has a right to object to defects in the commencement of the criminal proceeding pursuant to Rule 15.2 of the A. R. Crim. P.  Rule 15.2 of the A. R. Crim. P. provides that “[o]bjections based on defects in the com�mencement of the proceeding or in the charge, other than lack of subject-matter jurisdiction or failure to charge an offense, may be raised only by pre-trial motion as provided in Rule 15.3.”  Ala. R. Crim. P. 15.2.  Rule 15.3 provides that such pretrial motion must be made at or before arraignment in circuit court, or at such later date as determined by the circuit court, and at any time before entering a plea in district or municipal court.





More importantly, the lack of verification of the traffic ticket affects the trial court’s ability to obtain jurisdiction over the person but not its ability to obtain jurisdiction of the subject matter.  City of Dothan v. Holloway, 501 So. 2d 1136 (Ala. 1986), overruling Ex parte Dison, 469 So. 2d 662 (Ala. 1984).  Because the court has subject-matter jurisdiction, the Rules of Criminal Proce�dure apply.  Ala. R. Crim. P. 1.1, 1.2, 1.4.  Under Rules 9.1(c) and 14.2(e), the court may issue a warrant of arrest for the defendant’s failure to appear at arraignment or other date.  Ala. R. Crim. P. 9.1(c), 14.2(e).  As noted pre�viously, however, when a defendant appears in court and his or her UTTC has not been verified, but the defendant does not object to this defect before trial, then the objection to the court’s personal jurisdiction of the defendant has been waived.








CONCLUSION





	Provided a complaint is filed with the court commencing criminal pro�ceedings against a defendant, a court’s subject-matter jurisdiction is determined by statute.  All misdemeanor DUI cases are tried in either district courts or municipal courts.  The court may issue a warrant of arrest for the defendant’s failure to appear at arraignment or other date, even though the UTTC charging DUI has not been verified by a magistrate.  The court obtains jurisdiction over the defendant’s person if the defendant appears and fails to object to this defect before trial.








QUESTIONS





(3) Must an officer in such a case or in any DUI case accept a motorist’s driver’s license in lieu of bond under section 32-1-5 with or without the motorist’s consent?





(4) If an ambulance transports the injured motorist to the hospital and the officer never physically detains the injured motorist, has the officer conformed to the demands of section 32-1-4?





(5) How long is too long to take the motorist “forthwith” to the nearest or most accessible magis�trate?  Could the day of the motorist’s discharge from the hospital, if not the same day of the wreck, qualify as “forthwith”?





(6) If any officer’s actions constitute a custodial arrest (by placing the motorist in the patrol car, hand�cuffing motorist, etc.), is the arrest nevertheless improper for the failure to take such person before the nearest or most accessible magistrate?  If the arrest is improper, is it also violative of the Fourth and Four�teenth Amendments?  If the arrest is improper but not violative of the Fourth and Fourteenth Amendments, is any evidence gathered from this event admissible evi�dence?





(7) If any officer who fails to make a custodial arrest of such a motorist or who fails to take such a motorist forthwith before the nearest or most accessible magistrate guilty of misconduct in office according to section 32-1-4(c)?








FACTS, LAW, AND ANALYSIS





Section 32-1-4 of the Code, entitled “Appearance upon arrest for mis�demeanor,” provides as follows:





(a)	Whenever any person is arrested for a vio�lation of any provisions of this title punishable as a misdemeanor, the arresting officer shall, unless other�wise provided in this section, take the name and address of such person and the license number of his motor vehicle and issue a summons or otherwise notify him in writing to appear at a time and place to be specified in such summons or notice, and such person shall, if he so desires, have a right to an immediate hearing or a hearing within 24 hours at a convenient hour and such hearing to be before a magistrate within the county or city where such offense was committed.  Such officer shall thereupon and upon the giving by such person of a sufficient written bond, approved by the arresting officer, to appear at such time and place, forthwith release him from custody.





Any person refusing to give such bond to appear shall be taken immediately by the arresting officer before the nearest or most accessible magistrate.





Any person who willfully violates his written bond to appear, given in accordance with this section, shall be guilty of a misdemeanor regardless of the dis�position of the charge upon which he was originally arrested.





(b)	The provisions of this section shall not apply to any person arrested and charged with an offense causing or contributing to an accident resulting in injury or death to any person nor to any person charged with driving while under the influence of intoxicating liquor or of narcotic or other drugs nor to any person whom the arresting officer shall have good cause to believe has committed any felony, and the arresting officer shall take such person forthwith before the nearest or most accessible magistrate.





(c) Any officer violating any provisions of this section shall be guilty of misconduct in office and shall be subject to removal from office.  





Ala. Code § 32-1-4 (1999) (emphasis supplied).





Because the defendant in the fact scenario described above was charged with DUI, subsection (b) of section 32-1-4 of the Code applies, and the defen�dant must be arrested, jailed, and given the opportunity to bond out after his or her blood alcohol content falls to the legal limit as provided in the DUI statute.  See Ala. Code §  32-5A-191(l) (2004). Moreover, the opportunity to make bail is the sole purpose of the requirement that the arresting officer “take such per�son forthwith before the nearest and most accessible magistrate.”  See Attorney General’s opinion to Honorable Allen Tapley, Administrative Director of Courts, dated October 29, 1986, A.G. No. 87-00029.  





Because a charge of DUI requires a custodial arrest, a police officer has no authority to allow a defen�dant’s release by giving his or her written bond (or “signature bond”) to appear in court.  Therefore, a police officer also lacks the authority to allow a defen�dant charged with DUI to deposit his or her driver’s license with the officer in lieu of the defendant’s signature bond pursuant to section 32-1-5 of the Code because such alternative procedure applies only to those offenses that authorize release of the defendant by his or her own written bond to appear, of which DUI is expressly excluded by section 32-1-4(b).





No authority could be located that definitively answers your question regarding “[h]ow long is too long to take the motorist ‘forthwith’ to the nearest or most accessible magistrate?”  Persons lawfully arrested and taken into cus�tody shall be allowed the opportunity to make bail and be released to await trial as soon as possible under section 32-1-4(b).  Speers v. State, 545 So. 2d 247 (Ala. Crim. App. 1989).  Once the defendant is released from the hospital, he or she should be formally arrested and brought before a magistrate as soon as pos�sible and then given the opportunity to bond out of jail.  Additionally, assuming the defendant has been arrested for DUI without a warrant, Rule 4.3 of the A. R. Crim. P. provides that a magistrate shall make a probable cause determination within 48 hours of the defendant’s arrest for those defendants who have not already made bail.  





Whether the officer’s actions constitute a custodial arrest (by placing the motorist in the patrol car, handcuffing motorist, etc.) is an issue best resolved by a court of competent jurisdiction.  The Alabama Court of Criminal Appeals, for example, has ruled that, although the defendant had been issued a UTTC for DUI, he was not in custody during his hospital stay because no hold was placed on him, and the only restraint on his freedom of movement was his medical con�dition and treatment.  State v. Thomas, 843 So. 2d 834 (Ala. Crim. App. 2002).  Because factual nuances, however, often differ drastically from one case to another and no clear standard has been established by the courts in determining which specific set of facts constitute a custodial arrest, this issue should be determined only on a case-by-case basis.  





Nevertheless, even if the facts pro�vided for this opinion constituted a custodial arrest, such “arrest” is never�theless improper, or at least incomplete, due to the police officer’s failure to take such person before the nearest or most accessible magistrate, in clear vio�lation of the plain language of section 32-1-4 of the Code.  Whether the offi�cer’s failure to bring the defendant before a magistrate is violative of the Fourth and Fourteenth Amendments, and whether the police officer should be removed from office, are matters involving complex issues also best determined by a court of competent jurisdiction.








CONCLUSION





A police officer lacks the authority to allow a defendant charged with DUI to deposit his or her driver’s license with the officer in lieu of the defendant’s signature bond pursuant to section 32-1-5 of the Code.  Persons lawfully arrested and taken into custody shall be allowed the opportunity to make bail and be released to await trial as soon as possible under section 32-1-4(b).  Once the defendant is released from the hospital, he or she should be formally arrested and brought before a magistrate as soon as possible and then given the opportunity to bond out of jail.  Whether the officer’s actions constitute a cus�todial arrest (by placing the motorist in the patrol car, handcuffing motorist, etc.), is an issue best resolved by a court of competent jurisdiction.  





Because factual nuances often differ drastically from one case to another, and no clear standard has been established by the courts in determining which specific set of facts constitute a custodial arrest, this issue should be determined only on a case-by-case basis.  Whether the officer’s failure to bring the defendant before a magistrate is violative of the Fourth and Fourteenth Amendments is an issue involving complex issues also best determined by a court of competent juris�diction.  Whether the officer should be removed from office pursuant to section 32-1-4(c) is also a matter for a court of competent jurisdiction to consider.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Lynne Thrower, Legal Division, Administrative Office of Courts.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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