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Honorable David Barber, District Attorney

Jefferson County District Attorney's Office

801 Richard Arrington Jr. Boulevard North

Birmingham, Alabama  35203-2320



Municipal Elections – Challenged Ballots – District Attorney – Provisional Ballots



The affidavits of challenged voters in municipal elections must be sent to the district attorney, not to the board of registrars.



Dear Mr. Barber:



	This opinion of the Attorney General is issued in response to your request.





QUESTION



	Does the fact that section 17-12-4 of the Code of Alabama has been repealed and Act 2003-313 has amended section 17-4-231 to hold that all of the affidavits concerning challenged voters in municipal elections should be sent to the board of registrars instead of the district attorney over�ride the conflicting language in section 11-46-44(b) that the challenged affidavits should be sent to the district attorney of the county in which the election was held?





FACTS AND ANALYSIS



	During the 2003 Regular Session, the Alabama Legislature passed Act 2003-313, implementing the requirements of the federal Help America Vote Act of 2002, Pub. L. 107-252.  See 42 U.S.C.A. § 15403 (West 2004).  You assert that this act creates a conflict between section 17-4-231 and section 11-46-44(b) of the Code of Alabama.  



	Section 17-1-1 of the Code of Alabama provides that, if a conflict exists between general election laws and municipal election laws, the municipal election laws continue to apply to municipal elections.  The municipal laws are set forth in chapter 46 of title 11 of the Code of Ala�bama.  Section 17-1-1 states as follows:



	All of the provisions of this title shall apply to all primary elections and all elections by counties or municipalities held in this state, except in cases where the provisions of this title are inconsistent or in conflict with the pro�visions of a law governing special primary, county or municipal elections.



Ala. Code § 17-1-1 (1995) (emphasis added).  



	One of the new processes adopted in Act 2003-313 was a new method for challenging the right to vote for those persons whose names do not appear on the official list of voters.  This process is referred to as “provisional voting.”  Before the passage of Act 2003-313, in all elections held in the state, voters whose names did not appear on the official voters list (and who could not present a certificate from the board of registrars verifying their right to vote) had to vote a challenged ballot.  The chal�lenged balloting procedure applied to all elections held in the state, whether state, county, or municipal.



	Section 17-4-231 of the Code of Alabama was amended by Act 2003-313 and provides, in part, as follows:



	After the close of the polls in all primary, special, general, and municipal elections held in the state, the records and forms produced at the polling places shall be returned as follows:



	(1) The list of registered voters, the affir�mations of provisional voters, the statements of election officials challenging provisional voters, and the voter reidentification forms shall be sealed in an envelope addressed to the board of registrars and the inspectors and any poll watch�ers present shall sign across the seal. The board of registrars shall hold the list of registered vot�ers as a public record while using it to update their voter histories in accordance with Article 8 of this chapter. The list shall then be returned to the city clerk in municipal elections and the judge of probate in all other elections.



2003 Ala. Acts No. 2003-313, § 2 [Ala. Code § 17-4-231 (Supp. 2004)] (emphasis added).  This act adds the “affirmations of provisional voters” and the “statements of election officials challenging provisional voters” to the list of items to be sealed and sent to the board of registrars.  2003 Ala. Acts No. 2003-313, § 2.  Also, this act deleted the requirement that “[o]ne copy of the affidavits of challenged voters and witnesses shall be placed in an envelope addressed to the district attorney as required by Section 17-12-4.”  Id.  The first sentence of section 17-4-231 remains unchanged.  This section provides that it applies in all elections, includ�ing municipal elections.  You contend that these changes to section 17-4-231 require the affidavits of challenged voters in municipal elections to be sent to the board of registrars instead of to the district attorney.



	Such an interpretation would conflict, however, with section 11-46-44(b), which provides, in part, as follows:



[O]ne copy of each affidavit made by a chal�lenged voter and one copy of each affidavit identifying a challenged voter shall be sealed in a package by the inspectors, and the other copy of each of such affidavits shall be sealed in a package and forwarded to the district attorney of the county, who shall lay them before the next grand jury sitting for the county.



Ala. Code § 11-46-44(b) (1992) (emphasis added).  This section was not repealed or altered by Act 2003-313.  Act 2003-313 repealed specific challenged ballot provisions in title 17 of the Code of Alabama, but did not repeal any provisions in title 11 relating to municipal elections.  



	The primary goal of statutory interpretation is to determine legisla�tive intent.  Ex parte Ala. Dept. of Mental Health and Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002); Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  In construction of statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the pur�pose sought to be obtained.  Bama Budweiser v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).  In interpreting statutory language, a court does not look to one word or one provision in isolation, but instead looks to a whole statutory scheme for clarification and contextual reference.  U. S. v. McLemore, 28 F. 3d 1160 (11th Cir. 1994); Siegelman v. Ala. Ass’n of School Boards, 819 So. 2d 568, 582 (Ala. 2001); Wal-Mart Stores, Inc. v. Patterson, 816 So. 2d 1, 6 (Ala. 2001).  Further, obvious errors in drafting are self-correcting.  State Farm Auto. Ins. Co. v. Reaves, 292 Ala. 218, 292 So. 2d 95 (1974).



	Section 17-4-231 refers to provisional ballots and provides that this section applies to municipal elections.  This Office has previously opined that provisional balloting does not apply in municipal elections and that municipalities continue to follow challenged-balloting provisions.  Opin�ion to Bill Dukes, Member, House of Representatives, dated July 30, 2003, A.G. No. 2003-207.  In that opinion this Office stated that a “review of all the provisions of Act 2003-313 reflects that the Legislature never intended for provisional balloting to apply in municipal elections.”  Id.  This Office described in that opinion the evidence that indicates that the Legislature intended for provisional ballots to be used in state and county elections and for challenged ballots to continue to be used in municipal elections:



	One of the key elements of Act 2003-313 was the removal of all references to challenged ballots from state election laws.  Chapter 12 of title 17, which established the method for casting challenged ballots in state and county elections, was repealed.  Almost all other references in state and county election laws to challenged ballots were either deleted or replaced with lan�guage adopting the new provisional voting method.  It was the intent of the Legislature to replace challenged ballots in state and county elections with provisional ballots.  The change to provisional voting also required a change in post-election deadlines, such as dates for canvassing the results, to allow time for provisional ballots to be verified.  No changes were made in Act 2003-313 to municipal election deadlines, only to state and county election deadlines.



	The challenged ballot procedure followed by the state has never applied in municipal elec�tions.  Challenged balloting in municipal elec�tions is governed by the provisions of chapter 46 of title 11.  Ala. Code §§ 11-46-38, 11-46-39, 11-46-41 (1992).  These provisions were not repealed or amended in Act 2003-313.  The municipal challenged ballot procedure is com�pletely separate and independent from that used in state and county elections.  Because the Leg�islature did not repeal any of the provisions con�cerning challenged ballots in municipal elections, the intent of the Legislature must have been to retain challenged ballots in municipal elections.  



Id. (emphasis added in original).



	Accordingly, the Legislature did not intend for provisional ballots to be used in municipal elections.  Thus, the reference to municipal elec�tions in section 17-4-231 of the Code was an oversight by the Legislature.  Section 17-1-1 of the Code of Alabama provides that, in the event of a conflict between title 17 and municipal election laws, the municipal elec�tion laws continue to apply to municipal elections.  Ala. Code § 17-1-1 (1995).  Accordingly, it is the opinion of this Office that the affidavits of challenged voters in municipal elections must be sent to the district attor�ney, as required by section 11-46-44(b) of the Code, not to the board of registrars.





CONCLUSION



	The affidavits of challenged voters in municipal elections must be sent to the district attorney, not to the board of registrars.



	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rushing Payne of my staff.



Sincerely,



TROY KING

Attorney General

By:







BRENDA F. SMITH

Chief, Opinions Division
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