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If the Jefferson County Board of Education (“Board”) determines that a public purpose is served, the Board may use public funds, not otherwise restricted, to pay the legal fees and expenses of the Jefferson County Schools Public Education Foundation, Inc. (“Foundation”).  Whether the Foundation must repay the Board for those fees and expenses depends upon the specific terms of the agreement between the Board and the Foundation.





Dear Senator Biddle:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	Can the Jefferson County Board of Education pay the legal fees and expenses incurred by the Jefferson County Schools Public Education Foundation, Inc.?  Is the Foundation required to repay the Board for the legal fees and expenses?








FACTS AND ANALYSIS





	Your request states that the Jefferson County Schools Public Education Foundation, Inc., is a nonprofit corporation that was organized and exists for charitable and educational purposes for the support of the Jefferson County school system.  The Foundation provides both financial and community support for the Jefferson County school system.  The Board has historically allowed the Foundation to use available space, personnel, and other resources of the Board to further the Foundation’s goals and purposes.  Specifically, the Foundation has supported students through the scholars bowl program and character education, along with recognition and support of academic and athletic achievement.





	During the 2003-2004 school year, the Foundation provided over $100,000 to support education in the Jefferson County school system.  The Foundation’s primary fundraiser is the sale of coupon books.  At times during the fund-raising cycle, the Foundation does not have the funds available to handle extraordinary or unanticipated expenses.  In the fall of 2004, a dispute arose between the Foundation and the supplier of the fund-raising coupon books, which resulted in the Foundation being named as a party to a lawsuit filed in Tennessee.  The Foundation required legal representation to defend the Foundation so that it could continue to sell the coupon books as a fundraiser.





	On November 18, 2004, the Foundation and the Board entered into an agreement whereby the Board, in consideration of the Foundation providing continued support of the Board’s education mission, agreed to make available to the Foundation the support necessary, including but not limited to financial and legal services, to further support the Foundation’s corporate purposes.  The agreement provided that the expenditure or application of Board resources is a direct and substantial benefit to the Board, the provision of services may be made subject to an agreement by the Foundation to reimburse the Board for the costs incurred or expenditures made by the Board on behalf of the Foundation, and the transaction, liability, or matter giving rise to the request for assistance from the Board is or was incurred or undertaken pursuant to the lawful exercise of the Foundation’s corporate authority.





	The Board authorized its attorneys to defend the lawsuit and engaged the services of counsel in the State of Tennessee to represent the Foundation in the lawsuit.  As a result of the services of the Board’s legal counsel and the efforts of the Foundation’s board members, a resolution was reached in the lawsuit.  The resolution allows the Foundation to continue its fund-raising activities through the sale of coupon books for the schools.  The Foundation will provide the Board with revenue and services that will greatly exceed the legal bills and expenses incurred in the litigation. 





	This Office has held that a local board of education may expend public funds to hire a lobbyist if the board determines that the proper interests of the board are involved.  Opinion to Honorable Donald B. Sweeney, Jr., Attorney, Mountain Brook City Board of Education, dated September 22, 1997, A.G. No. 97-00288.  In the Sweeney opinion, this Office stated that a local board of edu�cation is granted broad authority to promote the interest of the schools in its jurisdiction.  Id. at 2.  This Office opined that inherent in that broad grant of authority was the advocacy of certain legislative measures that would assist the school district.  Id. at 4.  This Office has also stated that public school systems may use funds that are not otherwise restricted to advocate on behalf of a ballot issue if the school board determines that the expenditure serves a public pur�pose.  Opinions to Honorable Ed Richardson, State Superintendent, Department of Education, dated August 28, 2003, A.G. No. 2003-231 and to Honorable Jim Carns, Minority Leader, Alabama House of Representatives, dated August 28, 2003, A.G. No. 2003-232.  This analysis is applicable to the expenditure of public school funds for the purpose of promoting the interest of the schools through a contract with a foundation.





	The State Board of Education (“State Board”), through the State Super�intendent of Education, exercises general control and supervision over the pub�lic schools of the state, except institutions of higher learning.  Ala. Code § 16-3-11 (2001).  The State Board is given broad power to consult and advise city and county boards of education, school superintendents, school trus�tees, princi�pals, teachers, supervisors, and interested citizens; and to seek in every way to direct and develop public sentiment in support of public education.  Id.;  see also  Ala. Code §§ 16-4-4, 16-4-6, 16-4-8 (2001) (additional powers granted to the state superintendent of education).  County boards of education are given general administrative authority and supervision over their school systems.  Ala. Code § 16-8-8 (2001).  





	In addition to the general powers given to the public school systems, sec�tion 93 of the Constitution of Alabama, as amended, has been interpreted as allowing the use of public funds in aid of an individual, association, or corpora�tion if the expenditure is for a public purpose.  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (1994); Opinion to Honorable Jack Hawkins, Jr., Chan�cellor, Troy State University, dated June 28, 1999, A.G. No. 99-00235.  Whether an expenditure serves a public purpose has been stated as follows:





[G]enerally speaking, a public purpose “has for its objective the promotion of public health, safety, mor�als, security, prosperity, contentment, and the general welfare of the community. . . .”





     “The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . .  The trend among the modern courts is to give the term ‘public purpose’ a broad expansive defini�tion.”





Slawson at 956 (citations omitted).  





	The Board must determine whether the expenditure of funds on behalf of the Foundation, with respect to its fund-raising efforts for the county public schools, meets this public-purpose test.  If the Board determines that a public purpose is served, the Board may expend public funds, not otherwise restricted, to pay the legal fees and expenses of the Foundation.  Whether the Foundation must repay the Board for those fees and expenses depends upon the specific terms of the agreement between the Board and the Foundation. 








CONCLUSION





	If the Jefferson County Board of Education determines that a public pur�pose is served, the Board may use public funds, not otherwise restricted, to pay the legal fees and expenses of the Jefferson County Schools Public Education Foundation, Inc.  Whether the Foundation must repay the Board for those fees and expenses depends upon the specific terms of the agreement between the Board and the Foundation.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact me.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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