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Room 160
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    Boulevard North

Birmingham, Alabama 35203



Ad Valorem Taxes – Refunds – Code Section 40-10-160



Intentional misrepresentations by a taxpayer do not constitute “other error” under section 40-10-160 of the Code of Alabama so as to allow a refund of taxes.



Dear Mr. Smallwood:



This opinion of the Attorney General is issued in response to your request.





QUESTION



Does a taxpayer that intentionally inflates the value of its property in representations made to the tax assessor, when reporting the value of its assets to the tax assessor, qualify for a refund of the overpaid taxes under section 40-10-160 of the Code of Alabama?





FACTS, LAW, AND ANALYSIS



	Over the past few years, HealthSouth Corporation has intentionally over�stated the value of its assets in Jefferson County and has created fictitious assets.  HealthSouth paid taxes on the inflated values and fictitious assets.  HealthSouth has now filed numerous petitions for refunds of taxes totaling in excess of $123,000 based on a valuation error.



	Section 40-10-160 of the Code of Alabama provides as follows:



	Any taxpayer who through any mistake, or by reason of any double assessment, or by any error in the assessment or the collection of taxes, or other error, has paid taxes that were not due upon the property of such taxpayer shall be entitled, upon making proof of such payment to the satisfaction of the Comptroller, to have such taxes refunded to him if application shall be made therefor, as hereinafter provided, within two years from the date of such payment.



Ala. Code § 40-10-160 (2003).



	Section 40-10-160 of the Code of Alabama must be construed in light of the common law that preceded it.  The common-law rule regarding a refund of taxes voluntarily paid has been stated as follows:



[A] party may not recover taxes or charges voluntarily made unless such recovery is authorized by statute. . . . 



	Generally, if a taxpayer pays an illegal tax, with knowledge of facts sufficient to frame a protest, and if the payments were not made under duress or com�pulsion, the payment is deemed to be voluntary and cannot be recovered.



72 Am. Jur. 2d State and Local Taxation § 979 (2004).  Accord, e.g., Town Council of Cahaba v. Burnett, 34 Ala. 400 (1859).



	This Office has recognized that, contrary to the common-law rule, there shall not be read into section 40-10-160 of the Code a provision requiring com�pulsion or protest.  Opinion to Honorable Derrell R. Hann, Judge, Probate Court, Talladega County, dated February 21, 1990, A.G. No. 90-00164, citing Graves v. McDonough, 264 Ala. 407, 88 So. 2d 371 (1956).  Taxes may, therefore, be refunded under section 40-10-160, even though they are voluntarily paid.  C.f. City of Birmingham v. Piggly Wiggly Ala. Distrib. Co., 638 So. 2d 759 (Ala. 1994) (considering a refund of municipal taxes under section 40-10-164 of the Code of Alabama, which expressly exempts compulsion or protest).



	The intentional misrepresentation of the value of property by the taxpayer for property tax purposes does not constitute a mistake of law or fact by the taxpayer.  There were neither double assessments nor any errors in the assess�ment or collection of the taxes made by the taxing officials.



	To conclude that a refund is due in every case in which taxes were paid in an incorrect amount simply because the taxes were paid voluntarily and without protest would apply the refund rule out of context.  The history of the rule indi�cates that a refund was never intended to be available where the tax paid was incorrect because of intentional misrepresentations by the taxpayer for personal gain.  At common law, a refund was warranted if it was involuntarily paid under protest.  A taxpayer cannot, however, be expected to protest a result the tax�payer wanted.  Graves does not indicate that this aspect of the rule changed when the rule was codified and the protest requirement was eliminated.  There�fore, the taxpayer is entitled to a refund where the taxpayer gives inaccurate information resulting in the illegal tax only if that information was mistakenly or inadvertently given.  C.f. A.G. No. 90-00164.



	In addition, research reveals no case approving a refund under the facts presented.  In fact, all of the opinions of this Office approving a refund under the statute have done so solely for mistake or inadvertent error:  



Honorable Rick Allison, Walker County Judge of Probate, dated May 6, 2003, A.G. No. 2003-136; 



Honorable T. T. (Tommy) Ray, Autauga County Revenue Commissioner, dated November 6, 2002, A.G. No. 2003-026; 



Honorable Bryan Waldrop, Marshall County Tax Assessor, dated July 2, 2002, A.G. No. 2002-280; 



Honorable Freda P. Roberts, Revenue Commissioner of Mobile County, dated March 16, 2001, A.G. No. 2001-119; 



Honorable Charles H. Crim, Tax Assessor, Jefferson County, dated March 5, 1996, A.G. No. 96-00147; 



Honor�able Hobson Manasco, Jr., Winston County Attorney, dated May 31, 1995, A.G. No. 95-00230; 



Honorable Charles H. Crim, Tax Assessor, Jefferson County, dated May 5, 1992, A.G. No. 92-00265; 



Honorable Derrell R. Hann, Judge, Pro�bate Court, Talladega County, dated February 21, 1990, A.G. No. 90-00164; 



Honorable Charles E. Howard, Revenue Commissioner, Morgan County, dated June 29, 1989, A.G. No. 89-00339; 



Honorable J. R. Thompson, Tax Assessor, Shelby County, dated July 2, 1987, A.G. No. 87-00246; 



Honorable William B. Duncan, Judge of Probate, Lauderdale County, dated October 19, 1983, A.G. No. 84-00019; 



Jerry G. Graham, Chairman, Lawrence County Commission, dated March 18, 1980, A.G. No. 80-00265.



	This conclusion is also consistent with the plain language of the statute.  The statute broadly allows a refund of taxes paid because of any “other error.”  The term “other error” is not defined in the statute; thus, this Office must look to the common, everyday meaning of the word “error.”  Ex parte Cove Proper�ties, Inc., 796 So. 2d 331, 334 (Ala. 2000).  “Error” is defined as “an act involving an unintentional deviation from truth or accuracy.”  Webster’s Third New International Dictionary 772 (1986).  The taxes at issue were not paid in error if the property on which the taxes were paid was intentionally over�valued by the taxpayer for purposes unrelated to the payment of the property tax.  If the taxpayer intentionally overvalued the property, an error in the assessment and payment of the taxes did not occur.  Accordingly, the taxpayer may not obtain a refund of the taxes that were overpaid.





CONCLUSION



	It is the opinion of this Office that the language of section 40-10-160 of the Code of Alabama does not allow the refund of taxes paid in an incorrect amount because of intentional misrepresentations made by the taxpayer to the taxing authority.



	I hope this opinion answers your question.  If this Office can be of further assistance, please contact me.



Sincerely,



TROY KING

Attorney General

By:







BRENDA F. SMITH

Chief, Opinions Division
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March 30, 2005



Honorable J. T. Smallwood
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